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THISPROCEEDING WAS CONDUCTED BY TELEPHONE CONFERENCE

HIS HONOUR: | will take appearances, please.

DR R. HIGGINS SC: May it please the court, I'nrévith my learned friend, Mr
Krochmalik, for the first plaintiffs.

HIS HONOUR: Thank you.

MR MOORE: Your Honour pleases, | appear on betfaliie Commonwealth of
Australia.

HIS HONOUR: Thank you. Mr Hanks?

MR HANKS: And, your Honour, | appear for the Dé&p@Commissioner of
Taxation.

HIS HONOUR: Thank you. Before we start, | jused to make an order dealing
with the section 17 of the Federal Circuit Courfaistralia Act. For the reasons that
were given and the notation that was made in teratealing with section 17.1 of
theFederal Circuit Court of Australia Act (1976) made on 13 May 2020, the court
orders that:

(1) Pursuant to section 17(4) of the Act, the pubk excluded from this hearing
listed at 10.15 am on 15 May 2020 other than ferfthlowing arrangements:

(@) any member of the public is able to join theetimgy via the Microsoft
teams platform by providing an email address toagsociate of Middleton
J as stipulated in the court notice of proceedirayy]

(b) any member of the public is able to listenhe hearing via the Microsoft
Teams platform by dialling the number and 1D alteckto the hearing
published on the court list.

(2) Members of the public other than the mediaesentatives who attend the
hearing via the methods in paragraph (1) of theders do so on the condition
that they are:

(a) permitted to observe and listen to the heabagare in no circumstances
permitted to participate in the hearing;

(b) prohibited from making any recording or photggric record of the
hearing or any part thereof by any means whatspel
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(c) advise that failure to observe the condition&i) and (b) above may
constitute a contempt of court and be punishabkaiel.

So, Dr Higgins, | will just indicate that | havedthe opportunity of reading your
supplementary submissions. | have had the oppgrtohreading the submissions
from Mr Moore in relation to the Commonwealth ofJualia. | have also had the
opportunity of reading the latest affidavit of théministrator given to me this
morning of 15 May. | should say it's the affidagit— not the administrator — it's Ms
Adams.

DR HIGGINS: Yes, your Honour. Did your Honous@lreceive an affidavit of
Vaughan Neil Strawbridge of 15 May 20207

HIS HONOUR: 1did. A very short affidavit - - -

DR HIGGINS: One .....

HIS HONOUR: Yes, | have received that, and I'ead that.
DR HIGGINS: Yes.

HIS HONOUR: So does that - - -

DR HIGGINS: And your Honour should also finallge received some minutes of
proposed orders as well.

HIS HONOUR: And | have those as well. So is @f#ctively the material in
addition to the material I've had before — thabesore me and up to date now?

DR HIGGINS: Yes, your Honour. That's all.

HIS HONOUR: Excellent. Thank you. Well, Mr M@&rl may come to you first.
Do you want to say anything further than what yeuput in your very helpful
submission.

MR MOORE: Yes. Just very briefly, your Honourhe Commonwealth
appreciates that in — having regard to two circamsts in particular, namely those
mentioned by Dr Higgins in paragraph 9, that theniadstration is one of only two
national airlines operating in Australia and the COVID pandemic has imposed
severe and ongoing restrictions on aviation travehving regard to those
circumstances and many others, this administrasiomique, both in its own right
and because of the economic environment in whibhsttaken place, and the
Commonwealth notes the information that has beewigeed to it by the voluntary
administrators and the agreement to provide fuitifermation to both the
Commonwealth and the committee of inspection —rwawegards to all of those
unique circumstances, the Commonwealth does naisepihe orders sought limiting
the personal liability of the administrators.
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HIS HONOUR: Thank you, Mr Moore. | agree withatlyou have said. They are,
however, extraordinary orders in the normal circtamees, and | appreciate that, but
it seemed to me appropriate to make the order ting that you did raise, which |
think is very important, which is taking into aceun the orders — proposed order 3
— that the first plaintiffs are to provide noticethe applicable agreements or
otherwise to any counterparty of the restricti@u, therefore, anyone who deals
with the administrators will know the extent of ithieability and what would happen
if something went into liquidation, and I think tlsaprobably the most critical

matter, even though these are — | think | can desthem as quite extraordinarily
wide orders, but in the circumstances | think theyjustified.

When | provide my reasons next week in relatioth&se orders, | will emphasise
that nature of the orders. As | had indicated, lveeto be flexible, and to deal with
the situation before the court now, but the colst ias to be mindful of the due
administration of the Act for future cases. Sa shouldn’t be seen as a precedent
that would apply to all circumstances of future austrations, but —and | will
explain all that in my reasons. But thank youyfour intervention and comments.

MR MOORE: Yes, your Honour. As your Honour pless

HIS HONOUR: All right. Now, Mr Hanks, do you -ey’re appearing on behalf of
the Commissioner of Taxation. As | understandpitugosed order, the matter that
you may want to address will stand over for anottasy; is that the position?

MR HANKS: No, your Honour, not quite.

HIS HONOUR: All right.

MR HANKS: Your Honour said to another day, yest, for another day.
HIS HONOUR: Yes.

MR HANKS: It would be stood over to next Wednesdén the meantime, we're
working to see if we can come up with a form ofasrthat will meet the particular
requirements of the administrators and protectritezests of our client and the
Commonwealth.

HIS HONOUR: Yes.

MR HANKS: So there are a couple of problems Wate exploring, your Honour.
One of those is what is in the Corporations Law #taually renders the
administrators liable for any overpayment of Jolgpere That's the first problem.
And then the second problem we’re addressing idiveinehere ought to be some
limitation on the particular protection that’s givander the proposed paragraph (b)
of the order. So those were the two things thatwamet to investigate and discuss
with our friends who appear for the administrator.
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HIS HONOUR: Well, I'm content to standover — adjo paragraph 18 of the
interlocutory process, which is the issue that y@dealing with, to 10.15 on 20
May.

MR HANKS: Yes.

HIS HONOUR: And if you can work out a form of el and that can be — that
everyone is happy with, then that can be put to iheot, then we can have a debate
about it and determine it on that moment.

MR HANKS: Yes.

HIS HONOUR: | must say, | am very happy with thay in which various
interested parties have cooperated with the adtratess and the court in trying to
come to an agreed position. It does assist icdet’'s process; it also assists,
obviously, in the administration. So I'm gratefat all interested parties, not just the
ones that are appearing before me this morning, drather there was — obviously
been discussions in relation to other matterstef@sted parties that have been
resolved, and I'm content with the resolution thas been put in the affidavits and is
reflected in the orders.

So | just wanted to say — put that on the recand,lehope that continues in relation
to where the administrators want to go, and thad tson the basis of the material
before me to a sale, and to an eventual enteriogoina DOCA. Now, Dr Higgins, |
don’t know if I need any further assistance fronuyonless there was something you
wish to bring to my attention. | am content to make orders that you now propose.
And did that include adjourning to the — can’t rener now. Did that include
adjourning to 10.15 on 31 May?

DR HIGGINS: Your Honour, order 1 of the proposeders - - -
HIS HONOUR: Not 31 may, sorry. The - - -

DR HIGGINS: The 20.

HIS HONOUR: Next Wednesday.

DR HIGGINS: Stands the matter over to 10.15 oM2, as Mr Hanks has
indicated.

HIS HONOUR: Yes. Allright. Let me just look titat. Again, as I've indicated, |
will provided reasons for each of these orderstelation to the matters that | had a
specific concern about that | raised with you tasge, | don’t have to worry you
about those; | have reflected further upon thaaed,then the interested parties that
had issues — they have been resolved, other thatalks’ client.

DR HIGGINS: Yes, your Honour.
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HIS HONOUR: So we will — if there’s nothing fughyou want to add, no one else
is on the line to raise anything. | will make thawders. They will be made
forthwith. | should indicate for members of thebpa that there is a portal that is
available which will have all of the material tHatill rely upon in my written

reasons and do rely upon now in making these gramisiding the submissions of
the administrators and the supplementary submissi®&o anyone who immediately
wants to know what the orders are, what the matesrand the submissions, they can
find them through that portal on the Federal Csiie. | don’t think there’s anything
further that needs to be done, then, other thaljimurn over to 10.15 next
Wednesday.

DR HIGGINS: May it please the court.

HIS HONOUR: All right. We will now adjourn theoart.

MATTER ADJOURNED at 10.26 am UNTIL WEDNESDAY, 20 MAY 2020
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