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Further Amended Originating application 
 


No. VID  545 of 2021  
Federal Court of Australia 


 


District Registry: Victoria 
 


Division: General 
 


 


(Filed pursuant to the orders of the Honourable Justice Mortimer 19 April 2022 9 December 2022) 
 
 
 


DENNIS JAMES FISHER 
 


Applicant 


 


COMMONWEALTH OF AUSTRALIA and Others (named in the schedule) 
 


Respondents 
 
 
 


 


To the Respondents 
 


The Applicant applies for the relief set out in this application. 
 


The Court will hear this application, or make orders for the conduct of the proceeding, at 


the time and place stated below. If you or your lawyer do not attend, then the Court may 


make orders in your absence. 


 


You must file a notice of address for service (Form 10) in the Registry before attending Court 


or taking any other steps in the proceeding. 
 


 


Time and date for hearing: 
 


Place: Federal Court of Australia  
Owen Dixon Commonwealth Law Courts Building 
305 William Street  
Melbourne, Victoria 


 


Date:  
 
 
 


 


Signed by an officer acting with the authority  
of the District Registrar  
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Representative proceeding 
 
The Applicant commences this proceeding as a representative proceeding under r 9.21 of 


the Federal Court Rules 2011 (Cth) representing Indigenous men who: born on or after 


between 1 January 1957 and 30 June 1958 and reaching 65 years of age in 2022 (the 


represented persons). 
 


(a) will turn 65 years of age in 2022; 


(b) are men whose “pension age”, for the purposes of the Social Security Act 1991 


(Cth) (the Social Security Act), is determined by item 5 of the table in s 23(5A) of 


that Act and who will therefore satisfy the pension age requirement when they turn 


67; 


(c) satisfy the other qualification criteria in s 43 and the payability criteria in ss 44-47A 


of the Social Security Act; 


(d) in the event that the Applicant succeeds in establishing in this proceeding that, by 


reason of the application of s 10 of the Racial Discrimination Act 1975 (Cth), the 


pension age for the Applicant and the represented persons was not 67 years of 


age as specified in s 23(5A) of the Social Security Act, but, rather, was: 


(i) 64 years of age; or 


(ii) some other age less than 67 years of age, they will: 


(iii) satisfy the pension age requirement upon turning 64 years of age or some 


other age less than 67 years of age; and 


(iv) will be entitled to be paid the age pension if they make a claim for it and at 


the date of the claim they continue to satisfy the other qualification criteria 


in s 43 and the payability criteria in ss 44-47A of the Social Security Act, 


 
(the represented persons). 


 


Details of claim 
 


On the grounds stated in the Amended Concise Statement, the Applicant claims: 


 


1. On his own behalf, and as representing the represented persons: 


 


(a) a declaration that, by reason of ss 43 and 23(5A) of the Social Security Act 1991 


(Cth) (the Social Security Act), the Applicant and the represented persons born 
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on and between 1 January 1957 and 30 June 1958 enjoy the entitlement to 


apply for and receive the age pension to a more limited extent than non-


Indigenous men in Australia in the same age group; 


 


(aA) alternatively to paragraph (a), a declaration that by reason of s 3 and Schedule 11, 


item 1, of the Social Security and Other Legislation Amendment (Pension Reform 


and Other 2009 Budget Measures) Act 2009 (Cth) (as it applied to item 5 of the 


table in s 23(5A) of the Social Security Act), the Applicant and the represented 


persons enjoy the right to apply for and receive the age pension to a more limited 


extent than non-Indigenous men in Australia in the same age group; 


 


(b) a declaration that, by force of s 10 of the Racial Discrimination Act 1975 (Cth), the 


Applicant and the represented persons are entitled to apply for and receive the 


age pension payable under the Social Security Act as from a date to be determined 


by the Court, by reference to a pension age to be determined by the Court which 


the Applicant claims is to be at least three years or thereabouts earlier than the 


pension age date provided under ss 43 and 23(5A) of the Social Security Act for 


men born on or between 1 January 1957 and 31 December 1957 30 June 1958 


under ss 43 and 23(5A) of the Social Security Act; 


 


(c) an injunction requiring the Respondents to take all reasonable steps within their 


power to cause the age pension required to be paid by reason of the declaration 


in paragraph (b) above to be paid to the Applicant and to the other represented 


persons who apply for the age pension and are otherwise qualifedy to receive it 


under the Social Security Act at the relevant time. for the age pension save for the 


pension age requirement. 


 
2. On his own behalf, an order that the First Respondent pay to the Applicant a sum 


equivalent to that which he which he was entitled to receive in respect of the age pension, 


from the date of his application for the age pension. 


 
3. Costs. 


 


4. Such further or other orders as this Honourable Court deems fit. 
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Applicant’s address 
 


The Applicants’ address for service is: c/ Victorian Aboriginal Legal Service 
 


Place: 273 High Street, Preston, Victoria, 3072 
 


Email: awalters@vals.org.au 
 


The Applicants' address is: c/ 273 High Street, Preston, Victoria, 3072 
 
 
 


 


Service on the Respondent 
 


It is intended to serve this application on all Respondents. 
 
 
 


 


Date: 23 September 2021 19 April 2022       12 December 2022  
 
 
 


 


Signed by Alex Walters 
Lawyer for the Applicant 
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Amended Concise Statement 


Federal Court of Australia                                                                     No. VID  545   of 2021 


District Registry: Victoria 


Division: General 


 


(Filed pursuant to the orders of the Honourable Justice Mortimer dated 19 April 2022) 


 


DENNIS JAMES FISHER 


Applicant 


COMMONWEALTH OF AUSTRALIA and Others (named in the schedule) 


Respondents  


 


Background 


Parties 


1. The Applicant: 


(a) was born on 23 June 1957; 


(b) is an Aboriginal man; 


(c) is an Indigenous citizen of Australia (the term “Indigenous” referring to Aboriginal 


and Torres Strait Islander Australians); 


(d) has been a resident of Australia throughout his life; and 


(e) is a person who currently satisfies the qualifying conditions that are required to be 


satisfied under the Social Security Act 1991 (Cth) (the Social Security Act) in 


order for him to be paid the age pension under that Act (the age pension) when 


he turns 67 years of age on 23 June 2024. 


2. The First Respondent, through Services Australia, delivers government payments and 


services, including the age pension, to persons who satisfy the qualifying conditions that 


are required to be satisfied in order to be paid the age pension (qualifying persons). 



mailto:awalters@vals.org.au





2 
 


3. The Second Respondent is the Minister responsible for Services Australia, an executive 


agency in the Social Services portfolio. 


4. The Third Respondent is the Minister responsible for administering the Social Security 


Act, including the provisions applicable to the payment of the age pension to qualifying 


persons. 


The Life Expectancy Gap  


5. By reason of the relative socioeconomic, health and other disadvantage historically and 


currently experienced by Aboriginal and Torres Strait Islander people, alternatively men, 


in Australia compared to non-Indigenous people, alternatively men, in Australia there is 


a life expectancy gap: 


(a) at the ages of 65, 66 and 67 or thereabouts between Aboriginal and other 


Indigenous men in Australia and non-Indigenous men in Australia of at least 


approximately 3 years or thereabouts in favour of non-Indigenous men; 


(b) which reduces progressively after the age of 67 or thereabouts. 


(the life expectancy gap). 


The pension age 


6. Section 43 of the Social Security Act provides that to be a qualifying person in respect of 


the age pension a man must reach the pension age (the pension age requirement).   


7. The pension age for men has the meaning given by s 23(5A) of the Social Security Act 


(the pension age).  Under that section, a man who is born on or after 1 January 1957 


reaches the pension age when he is 67 years old. 


Requirement for equal enjoyment of rights 


8. Section 10(1) of the Racial Discrimination Act 1975 (Cth) (the Racial Discrimination 


Act), which concerns “Rights to equality before the law”, provides that if, by reason of a 


Commonwealth law, persons of a particular race enjoy a right to a more limited extent 


than persons of another race then, notwithstanding anything in that law, persons of the 


first-mentioned race shall, by force of the section, enjoy that right to the same extent as 


persons of that other race. 


9. Section 10(2) of the Racial Discrimination Act provides that the reference to a right in 


s 10(1) of the Racial Discrimination Act includes rights of a kind referred to in Article 5 of 


the International Convention on the Elimination of All Forms of Racial Discrimination (the 


Convention), which include the “right to … social security”. 
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10. The right to social security includes the right to benefits that secure protection from old 


age, being the age pension. 


11. The life expectancy gap has the consequence that, compared to non-Indigenous men in 


Australia, fewer Indigenous men in Australia will live long enough to become entitled to 


receive the age pension when they reach the pension age and when they do reach the 


pension age they will enjoy the age pension for a shorter period. 


12. By reason of the foregoing matters: 


(a) Aboriginal and other Indigenous men in Australia enjoy the entitlement under the 


Social Security Act to apply for and receive the age pension to a more limited extent 


than non-Indigenous men in Australia;  


(b) the Applicant, as an Aboriginal and an Indigenous man, together with other 


Aboriginal and Indigenous men born on or between after 1 January 1957 and 


reaching 65 years of age in 2022 and 30 June 1958 who are otherwise qualifying 


persons (the represented persons), enjoy the entitlement under the Social 


Security Act to apply for and receive the age pension to a more limited extent than 


non-Indigenous men in that age group in Australia;  


(c) the more limited entitlement to apply for and receive the age pension referred to in 


sub-paragraph (b) is caused by reason of the same pension age requirement 


applying under the Social Security Act to Indigenous and non-Indigenous men. 


born between 1 January 1957 and 30 June 1958. 


13. Accordingly: 


(a) the operation of the pension age requirement as set out in paragraph 6 7 to the 


Applicant and the represented persons Aboriginal and other Indigenous men born 


on or between 1 January 1957 and 30 June 1958 engages s 10 of the Racial 


Discrimination Act and its remedial operation; 


(b) under the remedial operation of s 10 the Social Security Act is to be read down, 


and its operation otherwise altered, so that the Applicant and the represented 


persons other Indigenous men in Australia born on or between 1 January 1957 and 


30 June 1958 who are otherwise qualifying persons are entitled to apply for and 


receive the age pension at least 3 years or thereabouts earlier than non-Indigenous 


men. 


Application for age pension 
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14. On 9 September 2021 the Applicant applied for the age pension.   


15. If the applicant is entitled to the relief sought in paragraph 17(a) he is qualified and 


entitled to receive the age pension as from the date he applied for it.  However, solely as 


a result of the pension age requirement, the Applicant is not able to be regarded by the 


Respondents as a qualifying person entitled to receive the pension. 


Representative proceeding 


16. By his Amended Originating Application, the Applicant is bringing commenced this 


proceeding as a representative proceeding under r 9.21 of the Federal Court Rules 2011 


(Cth) representing Aboriginal and Torres Strait Islander men who, apart from the age 


pension requirement, are qualifying persons who were born on or after between 


1 January 1957 and 30 June 1958 and reaching 65 years of age in 2022 (identified above 


as the represented persons) and who each have the same interest in the relief being 


sought in the Originating Application, save for the relief sought in paragraph 17(b) below. 


Relief claimed 


17. By reason of the foregoing matters, the Applicant seeks: 


(a) On his own behalf, and as representing the represented persons: 


(i) a declaration that, by reason of ss 43 and 23(5A) of the Social Security Act, 


the Applicant and the represented persons born on and between 1 January 


1957 and 30 June 1958 enjoy the entitlement to apply for and receive the 


age pension to a more limited extent than non-Indigenous men in Australia 


in the same age group; 


(ii) a declaration that, by force of s 10 of the Racial Discrimination Act, the 


Applicant and the represented persons are entitled to apply for and receive 


the age pension payable under the Social Security Act as from a date to be 


determined by the Court,  by reference to a pension age to be determined 


by the Court, which the Applicant claims is to be at least three years or 


thereabouts earlier than the pension age date provided under ss 43 and 


23(5A) of the Social Security Act for men born on or between 1 January 


1957 and 31 December 1957 30 June 1958 under ss 43 and 23(5A) of the 


Social Security Act; 


(iii) an injunction requiring the Respondents to take all reasonable steps within 


their power to cause the age pension required to be paid by reason of the 


declaration in sub-paragraph (ii) above to be paid to the Applicant and to 
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the other represented persons who apply for the age pension and are 


otherwise qualifiedy to receive it under the Social Security Act at the 


relevant time. for the age pension save for the pension age requirement. 


(b) On his own behalf, an order that the First Respondent pay to the Applicant a sum 


equivalent to that which he was entitled to receive in respect of the age pension, 


from the date of his application for the age pension. 


(c) Costs. 


(d) Such further or other orders as this Honourable Court deems fit. 


Relevant legislation 


18. Social Security Act 1991 (Cth)  


19. Racial Discrimination Act 1975 (Cth) 


Date: 23 September 2021                               19 April 2022 


 
 .................................................................  


Alex Walters 
 


for and on behalf of the Victorian Aboriginal Legal Service 
Solicitor for the Applicant 


This concise statement was prepared by Ron Merkel QC, Tim Farhall and Rachel Amamoo 
of counsel. 


Certificate of lawyer 


I Alex Walters certify to the Court that, in relation to the Concise Statement filed on behalf of 


the Applicants, the factual and legal material available to me at present provides a proper 


basis for each allegation in the Concise Statement. 


Date: 23 September 2021  19 April 2022 


 


Signed by Alex Walters 


Lawyer for the Applicant 
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First Respondent’s Amended Concise Statement in Response 
(Filed pursuant to the orders of the Honourable Justice Mortimer dated 31 May 2022) 


 


No. VID 545 of 2021 


Federal Court of Australia 


District Registry: Victoria 


Division: General 


 


DENNIS JAMES FISHER  


Applicant 


 


COMMONWEALTH OF AUSTRALIA and others (named in the schedule) 


Respondents 


 


 


In this Amended Concise Statement in Response, unless otherwise indicated: 


(i) references to paragraphs or subparagraphs refer to paragraphs or subparagraphs of the 


Applicant’s Amended Concise Statement filed on 8 April 2022 23 September 2021 


(Amended Concise Statement);  


(ii) capitalised terms have the same meaning as in the Amended Concise Statement. 


Background 


1. In relation to the matters asserted in paragraph 1: 


a. while the facts stated in subparagraphs (a)-(d) are not known to the First Respondents, 


they are not expected to be disputed assuming that the Applicant will produce 


evidence of them;  


b. in respect of subparagraph (e), the First Respondents do not accepts that as at 9 


September 2021, the date of the Applicant’s claim for the age pension, the Applicant 
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satisfaction of satisfied the qualification criteria in s 43 of the Social Security Act (other 


than reaching pension age) (qualification criteria) and the condition that he not be 


excluded from payment by one of the provisions in ss 44-47A of the Social Security 


Act (payability criteria). 


c. will, by itself, entitle the Applicant to be paid the age pension when he turns 67 years 


of age on 23 June 2024 as payment of the age pension will also require the Applicant 


to satisfy the condition that he not be excluded from payment by one of the provisions 


in ss 44-47A of the Social Security Act (payability criteria). 


2. The matters asserted in paragraph 2 are not disputed save that payment of the age 


pension is provided by the First Respondent, through Services Australia, to persons who 


claim the age pension and satisfy both the qualification criteria and the payability criteria.  


3. The matters asserted in paragraph 3 are not disputed but the First Respondents further 


say states that under the Social Security Act the Second Respondent does not exercise 


any decision-making power with respect to entitlement to or payment of the age pension 


to any person. 


4. The matters asserted in paragraph 4 are not disputed save that a person’s entitlement to 


payment of the age pension requires the person to satisfy both the qualification criteria 


and the payability criteria.  The First Respondents further says that under the Social 


Security Act the Third Respondent does not exercise any decision-making power with 


respect to entitlement to or payment of the age pension to any person. 


The life expectancy gap 


5. The First Respondents accepts that: 


a. there is a gap in the average life expectancy of Aboriginal and Torres Strait Islander 


(Indigenous) people in Australia and the average life expectancy of non-Indigenous 


people in Australia; and 


b. the Australian Bureau of Statistics (ABS) has published data based on the 2016 


census which recorded that in the reference period of 2015-2017, overall the average 


life expectancy of Indigenous men in Australia aged 65-69 was 15.8 years while the 


average life expectancy of non-Indigenous men in Australia aged 65-69 was 19 years, 


meaning there was a difference of 3.2 years in the average life expectancy between 


the two cohorts; 
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but the First Respondents does not accept that this means there is a difference of 3.2 


years in the average life expectancy of the Applicant and the represented persons and the 


average life expectancy of non-Indigenous men of the same age.  In particular, the 


relevant average life expectancy gap applicable to the Applicant and the represented 


persons compared to that of non-Indigenous men of the same age is uncertain having 


regard to the following factors: 


c. the use of a 5-year banding (e.g. 65-69 years) to ascertain an average life expectancy 


at a (past) point in time (the applicant’s methodology) is inapt and contrary to the 


individual-centric approach which the Social Security Act takes to eligibility for the age 


pension. Indeed, the applicant’s methodology confounds the nature of the right to the 


age pension and has a significant distorting effect with respect to eligibility. For 


instance, the ABS data based on the 2016 census states with respect to 5-year 


groupings in the reference period that the life expectancy figure for each grouping is 


based on ‘the first age listed in the five year age group’.  As such, the average life 


expectancy will move downwards by an appreciable amount for each of the ages in 


the relevant grouping (age 66, age 67 and so on); 


d. overall the average life expectancy of Indigenous men aged 55-59 in the reference 


period (which would have included the Applicant and the represented persons) was 


stated as 22.9 years while the average life expectancy of non-Indigenous men aged 


55 in the reference period was stated to be 28.1 years, a difference of 5.2 years in the 


average life expectancy at age 55.  The data shows, therefore, that the difference in 


average life expectancy becomes smaller as the age increases, and the rate at which 


that difference reduces is not known. For instance, it cannot be assumed that the 


difference of 5.2 years at age 55 in 2015-2017 will have reduced to the same difference 


of 3.2 years for all men aged 65 in 2015-2017; 


e. further to the point in subparagraph (d) above as to the unknown rate at which the 


difference in average life expectancy between Indigenous and non-Indigenous men 


reduces, the ABS data based on the 2016 census also recorded that compared to 


average life expectancy data based on the 2011 census, average life expectancy for 


Indigenous males increased by 2.5 years and the difference between Indigenous and 


non-Indigenous life expectancy for males narrowed by 2 years over the same period;  


f. the ABS data based on the 2016 census also recorded that in the reference period of 


2015-2017 the average life expectancy of Indigenous people in each State and 


Territory respectively differed from the overall average life expectancy of Indigenous 
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people in Australia. Relevantly, for Indigenous men aged 65-69 in the reference 


period, the average life expectancy was (i) 15.4 years in New South Wales; (ii) 15.2 


years in Queensland; (iii) 13.8 years in Western Australia; and (iv)13.4 years in the 


Northern Territory; and 


g. the ABS data based on the 2016 census also recorded that in the reference period of 


2015-2017 the average life expectancy of Indigenous people in major cities, inner and 


outer regional areas, and remote and very remote areas respectively differed from the 


overall average life expectancy of Indigenous people in Australia. Relevantly, for 


Indigenous men aged 65-69 in the reference period, the average life expectancy was: 


(i) 16.1 years in major cities; (ii) 14.8 years in inner and outer regional areas; and (iii) 


13 years in remote and very remote areas; and 


h. it is not known where the Applicant and each of the represented persons reside, or 


what other factors exert an influence, and to what extent, upon the actual life 


expectancy of the Applicant and each of the represented persons. 


i. In any event, unlike the legislative provisions under consideration in Gerhardy v Brown 


(1985) 159 CLR 70, Mabo v Queensland (1988) 166 CLR 186, Western Australia v 


Ward (2002) 213 CLR 1 and Maloney v The Queen (2013) 252 CLR 168 (Maloney), 


the eligibility provisions in the Social Security Act dealing with the age pension are not 


expressly or impliedly addressed at, or intended to operate by reference to, a particular 


race at all (let alone average life expectancy);  they do not operate by reference to any 


factor or discrimen (such as average life expectancy) the selection of which operates 


as a proxy for, or was based on, race, colour or national or ethnic origin (see further 


below).    


The pension age 


6. The First Respondents accepts the matters asserted in paragraph 6. 


7. The First Respondents accepts the matters asserted in paragraph 7. 


Requirement for equal enjoyment of rights 


8. The First Respondents accepts the matters asserted in paragraph 8. 


9. The First Respondents accepts the matters asserted in paragraph 9. 
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10. The First Respondents accepts the matters asserted in paragraph 10 and further says that 


social security encompasses the full range of benefits provided in the Social Security Act 


including (but not limited to) other social security payments aside from the age pension, 


such as the disability support pension, a carer payment, a parenting payment, and 


jobseeker payment. 


11. The First Respondents accepts that a logical consequence of the fact in subparagraph 


5(a) above is that, on average, Indigenous people in Australia will live for fewer years than 


non-Indigenous people in Australia and therefore they will, on average, be paid the age 


pension for fewer years than non-Indigenous people in Australia. 


12. The First Respondents does not accept the matters asserted in paragraph 12 and further 


says: 


a. Indigenous men in Australia enjoy the entitlement to claim and receive the age pension 


under the Social Security Act to the same extent as non-Indigenous men in Australia 


– that is, from age 67 until death. Accordingly, they do not experience any statute-


based (or statute-mediated) interferences or incursions on that enjoyment different 


from what non-Indigenous men in Australia are subjected to, directly or indirectly. 


b. The right to claim and receive the age pension, and the ‘extent’ of the enjoyment of 


that right, is not a function of  a person’s life expectancy (much less expressed as an 


average period for a cohort) but comprises, rather, the time at which they can first 


access it and the rate at which they are entitled to be paid until their death. These 


things are not more limited for the Applicant and the represented persons as compared 


to non-Indigenous men of the same age. 


c. Even if (contrary to subparagraph (b) above) a component of the extent of enjoyment 


of the right to the age pension were accepted to include the duration for which a person 


receives payment of it, that is determined only by how long each individual recipient 


actually remains alive, not by reference to prospective or average life expectancy 


having regard to the person’s membership of a particular race. 


d. Even if (contrary to subparagraphs (b) and (c) above) it were accepted that the 


Applicant and the represented persons enjoy the right to the age pension to a more 


limited extent, in one sense, than non-Indigenous men of the same age by reason of 


the average life expectancy gap, that limitation comes about by reason of or factors 


that are wholly external to the Social Security Act and not ‘by reason of’ ‘anything in’ 
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the impugned provisions of the Social Security Act (namely, ss 43 and 23(5A), and the 


terms of s 10(1) of the Racial Discrimination Act).   


13. The First Respondents does not accept the matters asserted in paragraph 13 for the 


reasons set out in paragraphs 5 and 12 above and because s 10(1) of the Racial 


Discrimination Act: 


a. adjusts any provision to which it applies such that disadvantaged persons ‘enjoy that 


right’ to the same extent as other persons. The expression ‘that right’ in s 10 (1) refers, 


in context, to the ‘right enjoyed by persons of another race, colour, or national or ethnic 


origin’. The nature and extent of ‘that right’ is to be ascertained from the terms of the 


statute itself, as to which see 12(b) above;   


b. only applies where the impugned statutory provision itself is the cause or source of the 


differential enjoyment of the right in question (which is not the case in respect of ss 43 


and 23(5A) of the Social Security Act); 


c. only applies where the impugned statutory provision confers or assigns rights 


differentially, either expressly or by way of a race-based distinction which is intended 


or inherent (which is not the case in respect of ss 43 and 23(5A) of the Social Security 


Act);  


d. does not apply where the impugned statutory provision is expressed to operate, and 


does in fact operate, without direct or indirect regard to a person’s race, colour or 


national or ethnic origin (which is the case in respect of ss 43 and 23(5A) of the Social 


Security Act).  Thus, if a law (such as the Social Security Act) confers a benefit which 


is genuinely ‘universal or neutral’ in coverage, it will not come within reach of s 10 


simply because it fails to ‘un-do’ all social disadvantage which: (i) already exists 


outside the operation and effect of the statute; and (ii) may result in unintended and 


non-intrinsic differences in distribution of the benefit or burden in question: see, for 


instance, Maloney per French CJ at [38], Hayne J at [66], [73], [76], [76], [84] (Crennan 


J agreeing at [112]); Kiefel J at [148] and [158]; Bell J at [201], [203]-[204]; and Gageler 


J at [329], [338], [342] and [343(a)]. 


This construction is consistent with the terms, effect and purpose of s 10 of the Racial 


Discrimination Act (including s 10(3) thereof), all of which are concerned with achieving 


equality of rights ‘before the law’ without distinction as to race, colour or national or 


ethnic origin. It is also consistent with the overall scheme and purpose of the Racial 


Discrimination Act. 
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Application for age pension 


14. The First Respondents accepts the matters asserted in paragraph 14. 


15. The First Respondents accepts that if:  


a. (contrary to paragraph 13 above) s 10(1) of the Racial Discrimination Act operates in 


the way asserted by the Applicant in paragraph 13; and  


b. the matters asserted in subparagraphs 1(a)-(d) are correct,  


then the Applicant will be regarded as satisfying the qualification criteria for the age 


pension under ss 43 and 23(5A) of the Social Security Act from the date he applied for 


claimed it and otherwise satisfied the payability criteria to be entitled to receive payment 


of the age pension in respect of the fortnight in which he made his claim. However, his 


entitlement to payment of the age pension in subsequent fortnightly instalment periods will 


also require that he continues to satisfy the payability criteria, in subsequent fortnightly 


instalment periods. Further, any such age pension payable may change between 


fortnightly instalment periods depending on whether an event or change of circumstances 


occurs that affects the payment of the age pension during the relevant instalment period 


(see: ss 66A(1), 67, 68, 78, 79, 80, 81, 118 of the Social Security (Administration) Act 


1999 (Cth) (Social Security Administration Act) and s 1064 of the Social Security Act)of 


which has been addressed in the Concise Statement. 


Representative proceeding 


16. The First Respondents does not accept that the Applicant and each of the represented 


persons have the same interest in the relief being sought in paragraph 1 of the Amended 


Originating Application because even if all the represented persons meet the qualification 


criteria (aside from the pension age) and the payability criteria for the age pension (see 


subparagraph 1(b) above), it is not known: 


a. whether, aside from reaching the pension age, each of the represented persons meets 


the qualification criteria which is a requirement for payment of the age pension; 


b. whether each of the represented persons meets the payability criteria which, as set 


out in subparagraph 1(b) above, is a requirement for payment of the age pension; and 
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c. what average life expectancy gap is applicable to each of the represented persons 


compared to that of non-Indigenous men of the same age, for the reasons set out in 


paragraph 5 above; or  


d. whether each of the represented persons has made a claim for the age pension (see 


paragraph 2 above), which is a requirement to be granted a social security payment 


including the age pension (see s 11 of the Social Security Administration Act).    


Relief claimed 


17. The relief sought in the Amended Originating Application should be refused with costs. 
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Certificate of lawyer 


I, Emma Gill, certify to the Court that, in relation to Concise Response filed on behalf of the 


Respondents, the factual and legal material available to me at present provides a proper basis 


for each allegation in the pleading. 


 


Date:     June 2022 


 


 


 


 


Emma Gill 


AGS lawyer 
for and on behalf of the Australian 
Government Solicitor 
Lawyer for the Respondents 
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COMMONWEALTH OF AUSTRALIA 
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MINISTER FOR GOVERNMENT SERVICES 


Second Respondent 


 


MINISTER FOR FAMILIES AND SOCIAL SERVICES 


Third Respondent 


 


ORDER 
 


JUDGE: JUSTICE MORTIMER 


DATE OF ORDER: 09 December 2022 


WHERE MADE: Melbourne 


 


THE COURT ORDERS THAT: 


 


1. The applicant has leave to file and serve a further amended originating motion in the form of 


the proposed further amended originating motion annexed to these orders and marked 


“Annexure A”. 


2. The special case agreed by the parties and stated for the consideration of a Full Court, by 


order dated 31 May 2022, be amended in accordance with the amended special case annexed 


to these orders and marked “Annexure B”. 


3. Pursuant to Rule 38.01 of the Federal Court Rules 2011 (Cth), the amended special case 


agreed by the parties and annexed hereto be stated for the consideration of the Full Court. 


4. In relation to the hearing of the special case, the parties file and serve lists and eBooks of 


authorities in accordance with the Court’s Lists of Authorities and Citations Practice Note 


(GPN-AUTH) of 21 September 2022 and eBooks Practice Note (GPN-eBOOKS) of 17 


August 2022, including by providing the Court with a jointly consolidated eBook of 


authorities by 4.30pm on 16 February 2023. 


 


 


Date that entry is stamped: 9 December 2022 
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ANNEXURE B – SPECIAL CASE 


 


1 This Special Case states the facts and identifies the documents that the parties consider should 


be before the Court to enable it to decide the questions raised by the Special Case. This 


document is structured as follows: 


(a) Part A sets out the facts agreed between the parties, and which the parties agree to be 


relevant to the determination of the questions of law, save that in respect of the ABS 


2015-2017 Life Tables referred to at [23] below (“SC-01”) and any information 


hyperlinked to those Life Tables, the parties reserve their right to state in submissions 


which parts of those Life Tables (and hyperlinked information) is relevant to the 


determination of the questions of law. 


(b) Part B sets out further agreed facts that the Applicant considers to be relevant, but the 


Respondents consider to be irrelevant, to the determination of the questions of law. 


(c) Part C sets out further agreed facts that the Respondents consider to be relevant, but 


the Applicant considers to be irrelevant, to the determination of the questions of law. 


(d) Part D sets out the questions of law. 


2 The facts and documents referred to in the Special Case are agreed by the parties solely for 


the purpose of deciding the questions raised in the Special Case. 


A FACTS AGREED AS RELEVANT TO THE QUESTIONS OF LAW 


3 This matter falls within the original jurisdiction of this Court as a matter arising under a law 


made by Parliament for the purposes of s 39B(1A)(c) of the Judiciary Act 1903 (Cth). 


The Applicant 


4 The Applicant, Mr Dennis James Fisher, is an Aboriginal man descended as such through 


both his mother and father. He is an Indigenous
1
 citizen and resident of Australia. 


5 The Applicant was born on 23 June 1957 and is currently 64 years old. He was born in 


Maryborough, Queensland. As an infant he moved with his mother to the Cherbourg 


Aboriginal Settlement located on the traditional lands of the Wakka Wakka people in the 


southeast region of Queensland. The Applicant identifies as a Wakka Wakka man and is 


recognised as such by other members of the Wakka Wakka community. 


                                                
1 Where the term “Indigenous” is used in this Special Case, it refers to Aboriginal and Torres Strait Islander people. 
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6 The Applicant has resided in Australia continuously throughout his life. Over the last 30 


years, the Applicant has resided in Frankston North, Fitzroy, Collingwood, St Kilda and Port 


Melbourne. 


7 The Applicant is not: 


(a) in receipt of the age pension under the Social Security Act 1991 (Cth) (Social 


Security Act); 


(b) in receipt of a service pension or a veteran’s payment, as defined in the Social 


Security Act; 


(c) an armed services widower, as defined in the Social Security Act; or 


(d) in receipt of, or qualified for, a payment under the ABSTUDY Scheme, as defined in 


the Social Security Act, on the basis of being a full-time student. 


Application for the pension 


8 On 9 September 2021, the Applicant lodged a claim with Services Australia for payment of 


the age pension. 


9 A person who has reached the “pension age” (the pension age requirement), and who 


otherwise satisfies the qualification criteria in s 43 and the payability criteria in ss 44-47A of 


the Social Security Act, will be entitled to receive an age pension. 


10 Section 23(5A) of the Social Security Act specifies the pension age for men born during 


certain specified periods as follows: 


Table—Pension age for men 


Column 1 


Item 


Column 2 


Period during which man was born 


Column 3 


Pension age 


1 On or before 30 June 1952 65 years 


2 1 July 1952 to 31 December 1953 65 years and 6 months 


3 1 January 1954 to 30 June 1955 66 years 


4 1 July 1955 to 31 December 1956 66 years and 6 months 
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5 On or after 1 January 1957 67 years 


11 No men born on or after 1 January 1957 (group 5 men) have yet met the pension age 


requirement. By reason of that requirement, group 5 men (which includes the Applicant) will 


satisfy the pension age requirement when they turn 67, which in the case of the Applicant will 


be on 23 June 2024. 


12 By letter dated 18 November 2021, the Applicant’s representative was notified by Services 


Australia that his claim for the age pension was refused. The letter stated: 


After careful consideration, your claim for Age Pension has been rejected from 10 September 


2021 because you do not meet the age requirements to qualify. You will reach qualifying age 
as at 23 June 2024. 


13 Based on the information contained in the Applicant’s 9 September 2021 claim for the age 


pension, had the Applicant met the qualification criteria for the age pension in s 43 of the 


Social Security Act, the rate of the Applicant’s age pension calculated in accordance with s 


55 of the Social Security Act would not be nil. 


14 Accordingly, by reason of the matters in [4] – [13] above, as at 9 September 2021, the 


Applicant was an Aboriginal person: 


(a) who satisfied the qualification criteria for the age pension in s 43 of the Social 


Security Act, other than being of pension age as specified in s 23(5A) of the Social 


Security Act (the qualification criteria); and 


(b) who had not been excluded from payment of the age pension by one of the provisions 


in ss 44-47A of the Social Security Act and therefore met the criteria required to be 


met under those sections in order to receive payment of the age pension (the 


payability criteria). 


15 In the event that the Applicant succeeds in obtaining the relief he seeks on his own behalf in 


this proceeding he would be entitled to be paid an amount of the age pension under the Social 


Security Act, on the basis that the pension age applicable to him was not 67 years of age as 


specified in s 23(5A) of the Social Security Act but, rather, was 


(a) 64 years of age or 


(b) some other age that is less than 67 years of age, 
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by reason of the application of s 10 of the Racial Discrimination Act 1975 (Cth) (Racial 


Discrimination Act), when he reaches that age and assuming he continues to meet the other 


qualification criteria and the payability criteria. 


The Respondents 


16 The First Respondent, through Services Australia, delivers government payments and 


services, including the age pension, to persons who claim the age pension and satisfy the 


qualification criteria and payability criteria that are required to be satisfied in order to be paid 


the age pension (qualifying persons). 


17 The Second Respondent is the Minister responsible for Services Australia, an executive 


agency in the Social Services portfolio. The entitlement to the age pension under the Social 


Security Act does not depend on the Second Respondent exercising a power to make a 


decision to grant the age pension to a person. Under s 7 of the Social Security 


(Administration) Act 1999 (Cth) (the Administration Act) the Secretary of the Department of 


Social Services has the general administration of the social security law, which includes the 


Social Security Act and the Administration Act, subject to any direction of the Second 


Respondent. 


18 The Third Respondent is the Minister responsible for administering the Social Security Act, 


including the provisions applicable to the payment of the age pension to qualifying persons. 


The entitlement to the age pension under the Social Security Act does not depend on the 


Second Respondent exercising a power to make a decision to grant the age pension to a 


person. Under s 7 of the Administration Act the Secretary of the Department of Social 


Services has the general administration of the social security law, which includes the Social 


Security Act and the Administration Act, subject to any direction of the Third Respondent. 


Represented persons 


19 The represented persons are Indigenous male residents of Australia who: 


(a) will turn 65 years of age in 2022; 


(b) are group 5 men and will therefore satisfy the pension age requirement when they turn 


67; 


(c) satisfy the other qualification criteria in s 43 and the payability criteria in ss 44-47A of 


the Social Security Act; 


(d) in the event that the Applicant succeeds in establishing in this proceeding that, by 


reason of the application of s 10 of the Racial Discrimination Act, the pension age for 







 


Prepared in the Victoria District Registry, Federal Court of Australia 


Level 7, Owen Dixon Law Courts, 305 William Street, Telephone 1300 720 980 


the Applicant and the represented persons was not 67 years of age as specified in s 


23(5A) of the Social Security Act, but, rather, was: 


(i) 64 years of age; or 


(ii) some other age less than 67 years of age, they will: 


(iii) satisfy the pension age requirement upon turning 64 years of age or some other 


age less than 67 years of age; and 


(iv) will be entitled to be paid the age pension if they make a claim for it and at the 


date of the claim they continue to satisfy the other qualification criteria in s 43 


and the payability criteria in ss 44-47A of the Social Security Act, 


(the represented persons). 


Gap in life expectancy 


20 Life expectancy summarises the mortality experience of a population by measuring how long, 


on average, a group of people born in the same year would be expected to live, if current 


death rates at each age remained the same. 


21 There is, and has historically been, a life expectancy gap between Aboriginal and Torres 


Strait Islander and non-Indigenous Australians (the gap in life expectancy). Recent events 


recognising that gap include the following: 


(a) In November 2008, the Council of Australian Governments (COAG) approved the 


National Indigenous Reform Agreement which set out six targets, the first of which 


was to close the gap in life expectancy within a generation. 


(b) In 2019, the Coalition of Aboriginal and Torres Strait Islander Peak Organisations and 


COAG entered into the Partnership Agreement on Closing the Gap 2019 – 2029 (the 


Partnership Agreement). A shared expressed goal of its signatories was to close the 


gap in life outcomes between Indigenous and non-Indigenous Australians. 


(c) In July 2020, the Coalition of Aboriginal and Torres Strait Islander Peak 


Organisations and all Australian Governments entered into the National Agreement on 


Closing the Gap (the National Agreement). The National Agreement has certain 


intended socio-economic outcomes, the first of which (Target 1) is to close the gap in 


life expectancy within a generation, by 2031. 


22 The Commonwealth measures the gap in life expectancy between Aboriginal and Torres 


Strait Islander and non-Indigenous Australians by reference to data published by the 


Australian Bureau of Statistics (ABS). The ABS calculates life expectancy for the Australian 
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population, including by Indigenous status, and publishes that data every 5 years. The 


Indigenous life expectancy estimates are based on three years of data (for example, 2015–


2017) to reduce the effect of variations in death rates from year to year. 


23 The most recent estimates of Aboriginal and Torres Strait Islander life expectancy published 


by the ABS are contained in the Life Tables for Aboriginal and Torres Strait Islander 


Australians, 2015-2017 published on 29 November 2018 based on the 2016 Census (ABS 


2015-2017 Life Tables). The ABS 2015-2017 Life Tables is annexed and marked “SC-01” 


and it forms part of this Special Case, along with the information linked to it by hyperlinks 


within the ABS 2015-2017 Life Tables document. Aspects of it are referred to below for ease 


of reference. 


24 Table 1 of the ABS 2015-2017 Life Tables (p 6) provides the following information in 


respect of the difference in life expectancy between Aboriginal and Torres Strait Islander 


Australians and non-Indigenous Australians aged 65 years. 


Life expectancy at selected ages, Australia (a) – 2015-2017 (b) 


Selected ages Aboriginal and Torres 


Strait Islander 


Non-Indigenous Difference (c) 


Males    


65 15.8 19.0 3.1 


Females    


65 17.1 20.8 3.7 


(a) These life expectancy estimates are calculated taking age-specific identification rates 


into account. 


(b) Based on the average number of Aboriginal and Torres Strait Islander deaths 


registered in 2015-2017 adjusted for under/over identification of Indigenous Status in 


registrations, and final Aboriginal and Torres Strait Islander population estimates for 
30 June 2016 based on the 2016 Census. 


(c) Differences are based on unrounded estimates. 


25 These life expectancy estimates from Table 1 of the ABS 2015-2017 Life Tables refer to the 


average number of additional years men and women aged 65 might expect to live if the 


age/sex-specific death rates for the period from 2015 to 2017 were to continue throughout 
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their lifetimes.
2
 Table 1, extracted above, reflects a difference of 3.2 years in the life 


expectancy of Aboriginal and Torres Strait Islander men as compared with non-Indigenous 


men; the difference of 3.1 years referred to in Table 1 being the unrounded estimate. 


B AGREED FACTS THE APPLICANT CONSIDERS TO BE RELEVANT TO THE 


QUESTIONS OF LAW 


26 Based on the data available between 2006 to 2018, mortality rates for Aboriginal and Torres 


Strait Islander people improved at a similar rate to the mortality rates for non- Indigenous 


people, so the gap in life expectancy has not narrowed. The mortality rate for Aboriginal and 


Torres Strait Islander people is not within the range required to meet the Closing the Gap 


target of equal life expectancy by 2031 and has not been on track to meet the target since 


2011. 


27 Age-standardised mortality rates
3
 are used as a proxy to track progress against the life 


expectancy target annually. This is because the ABS Indigenous life expectancy estimates are 


only available every five years, while mortality data are available annually. Based on the data 


available between 2006 to 2018, Indigenous age- standardised mortality rates improved at a 


similar rate to non-Indigenous rates, so the gap has not narrowed. 


28 The death rate for Aboriginal and Torres Strait Islander Australians is higher than non- 


Indigenous Australians across every age group. For the 2015-2017 reference period, for 


Australians aged 65 to 69, the mortality rate for Aboriginal and Torres Strait Islander males 


was twice as high as non-Indigenous males. In the same age group, the mortality rate for 


Aboriginal and Torres Strait Islander females was 2.8 times that of non-Indigenous females. 


29 As life expectancy is a measure of the mortality experience of a population, it is impacted by 


the health outcomes of that population. The reason for the shorter life expectancies of 


Aboriginal and Torres Strait Islander Australians is therefore that they experience greater 


adverse health outcomes compared to non-Indigenous Australians. Those outcomes are 


shaped by a range of interconnected structural, social and cultural determinants of health, 


including the historical and ongoing consequences of colonisation. As such, the gap in life 


                                                
2 The figures for Aboriginal and Torres Strait Islander men and women in Table 1 are in turn drawn from Table 18 of the 
ABS 2015-2017 Life Tables (p 45). Note ‘f’ to Table 18 indicates that, with respect to the five-year groupings in the 


reference period, the life expectancy figure for each grouping is based on the first age listed in the five year grouping. 


This has the consequence that the reference to the life expectancy figure for men in those paragraphs is a reference to 


those men aged 65. Further, the reference to the difference of 3.2 years identified in [24] above between the overall 


average life expectancy for Aboriginal and Torres Strait Islander and non-Indigenous men, is a reference to those men 


aged 65 years. 
3 The age-standardised mortality rate is the overall number of deaths for the population as a proportion of the total 


population, presented as a rate per 100,000 population and age-standardised to adjust for the differences in the age 


profiles of the Indigenous and non-Indigenous populations, and thereby enable comparison between populations. 







 


Prepared in the Victoria District Registry, Federal Court of Australia 


Level 7, Owen Dixon Law Courts, 305 William Street, Telephone 1300 720 980 


expectancy between Aboriginal and Torres Strait Islander Australians and their non-


Indigenous counterparts is a function of race. 


30 The reasons for the gap in life expectancy include the matters identified below. 


Ill Health and Disease 


31 The shorter life expectancies for Aboriginal and Torres Strait Islander Australians reflect 


adverse health outcomes in a range of areas, for example, in chronic disease (cancer, 


circulatory disease, diabetes, kidney disease, respiratory disease). 


32 There is a significant difference in expected years at birth lived in full health and ill health 


between Aboriginal and Torres Strait Islander Australians and non-Indigenous Australians: 


(a) Aboriginal and Torres Strait Islander males: 56 years full health, 14 years ill health. 


(b) Non-Indigenous males: 71.1 years full health, 9.1 years ill health. 


(c) Aboriginal and Torres Strait Islander females: 58.8 years full health, 15.6 years ill 


health. 


(d) Non-Indigenous females: 72.7 years full health, 10.8 years ill health. 


33 The total gap in health-adjusted life expectancy at birth between Aboriginal and Torres Strait 


Islander and non-Indigenous Australians born in 2018 was 15.2 years for males and 13.9 


years for females. 


34 Aboriginal and Torres Strait Islander people generally have poorer health outcomes than non-


Indigenous Australians, with a shorter life expectancy, a higher child mortality rate and a 


greater burden of chronic disease. 


35 Burden of disease analysis is the best measure of the impact of different diseases or injuries 


on a population. It combines the years of healthy life lost due to living with ill health (non-


fatal burden) with the years of life lost due to dying prematurely (fatal burden). 


36 In 2018, Aboriginal and Torres Strait Islander Australians lost 240,000 years of healthy life 


due to living with illness or injury (non-fatal) (53% of total burden) and dying prematurely 


(fatal) (47% of total burden). Aboriginal and Torres Strait Islander Australians experience a 


burden of disease that is 2.3 times the rate of non-Indigenous Australians. 


37 The latest available burden of disease information for Aboriginal and Torres Strait Islander 


and non-Indigenous Australians showed that, after adjusting for differences in population size 


and age structure, 429 years were lost to disease burden – premature death or living with 
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disease or injury – for every 1,000 Aboriginal and Torres Strait Islander Australians whereas 


185 years were lost to disease burden for every 1,000 non-Indigenous Australians. 


38 The following provides an overview of the types of burden of disease faced by Aboriginal 


and Torres Strait Islander Australians, but is not an exhaustive list. 


Chronic conditions 


39 Chronic conditions are long-term health conditions that contribute to premature mortality and 


morbidity. 


40 Aboriginal and Torres Strait Islander Australians have higher rates of chronic and preventable 


illnesses, poorer self-reported health and a higher likelihood of being hospitalised than non-


Indigenous Australians. 


41 People diagnosed with one or more chronic conditions often have complex health needs, 


poorer quality of life, and die prematurely. Almost half Aboriginal and Torres Strait Islander 


Australians (46%) had at least one chronic condition that posed a significant health problem 


in 2018 – 2019, up from 40% in 2012 – 2013. The proportion of Aboriginal and Torres Strait 


Islander Australians with one or more selected chronic conditions was about the same for 


males (44%) and females (47%). 


42 Based on age-standardised rates, Aboriginal and Torres Strait Islander Australians reported a 


disability or restrictive long-term health condition in 2018 – 2019 at 1.8 times the rate for 


non-Indigenous Australians. Sixty four percent of the burden of disease for Aboriginal and 


Torres Strait Islander Australians is due to chronic diseases such as diabetes and coronary 


heart disease. 


43 In 2014 – 2018, cancer (as a broad disease group) was the leading cause of death among 


Aboriginal and Torres Strait Islander people. The five leading specific causes of death for 


Indigenous Australians were: 


(a) coronary heart disease; 


(b) diabetes; 


(c) lung cancer; 


(d) chronic obstructive pulmonary disease; and 


(e) suicide. 
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44 In 2018, cardiovascular diseases and cancer emerged as major causes of disease burden 


among Indigenous males and females from around age 45, and continued to contribute 


substantially to disease burden in older Indigenous Australians. 


Cancer 


45 Cancer is currently the leading cause of death among Aboriginal and Torres Strait Islander 


Australians, having overtaken circulatory disease as the leading cause of death in 2017. Since 


2006 cancer mortality rates have worsened for Aboriginal and Torres Strait Islander 


Australians. Between 2006 and 2018, the age-standardised death rate from cancer increased 


from 205 to 235 per 100,000. A decrease in the cancer death rate among non-Indigenous 


Australians occurred over the same period, leading to a widening of the gap in death rates 


from cancer between Aboriginal and Torres Strait Islander and non-Indigenous Australians. 


Respiratory disease 


46 Respiratory diseases are often more fatal among Aboriginal and Torres Strait Islander 


Australians than for non-Indigenous Australians. In 2014 – 2018, for chronic obstructive 


pulmonary disease, the age standardised death rate for Aboriginal and Torres Strait Islander 


Australians was almost 3 times as high as non-Indigenous Australians (70 compared with 24 


deaths per 100,000 population). 


47 In 2018 – 2019, almost 1 in 3 Indigenous Australians (29% or 238,000) had a long- term 


respiratory disease (lasting 6 months or more). 


48 The proportion of Aboriginal and Torres Strait Islander Australians with chronic obstructive 


pulmonary disease was higher for people aged 55 years and over (13%) than for any other age 


group. 


Cardiovascular diseases 


49 Aboriginal and Torres Strait Islander Australians are 2 times as likely to die from coronary 


heart disease as non-Indigenous Australians and 1.3 times as likely to die from stroke as non-


Indigenous Australians. 


50 Heart disease was the leading cause of death for Aboriginal and Torres Strait Islander people 


in 2018. The proportion of Aboriginal and Torres Strait Islander people with heart disease 


generally increased with age, from 1% for those aged 25 – 34 years to 26% for those aged 55 


years and over. 


51 High blood pressure is a leading risk factor for cardiovascular diseases, including coronary 


heart disease, which is the leading cause of avoidable deaths among Aboriginal and Torres 
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Strait Islander Australians. In 2018 – 2019, almost 1 in 3 (31%) Aboriginal and Torres Strait 


Islander adults (151,200) had high blood pressure. 


52 In 2019, 81% of all people living with rheumatic heart disease in Australia were Aboriginal 


or Torres Strait Islander. Acute rheumatic fever is rare amongst non- Indigenous Australians 


but still has a substantial impact on Aboriginal and Torres Strait Islander Australians. 


Between 2015 and 2019, 95% of all notified cases of acute rheumatic fever occurred in 


Aboriginal and Torres Strait Islander Australians. 


Diabetes 


53 Diabetes is a chronic condition which, if left undiagnosed or poorly managed, can lead to 


heart attack, stroke, kidney disease, limb amputation, depression, anxiety, or blindness. 


Diabetes was the second leading cause of death for Aboriginal and Torres Strait Islander 


people in 2018. The proportion of Aboriginal and Torres Strait Islander Australians with 


diabetes generally increased with age. In 2018 – 2019, 35% of Aboriginal and Torres Strait 


Islander Australians aged 55 years and over had diabetes. 


54 In 2020, it was reported that Aboriginal and Torres Strait Islander Australians were 4 times 


more likely to die from diabetes than non-Indigenous Australians. 


Chronic kidney disease 


55 Chronic kidney disease is common among Indigenous Australians, with around 1 in 6 (18%) 


Indigenous adults showing signs of kidney problems in 2012–13—more than twice the rate 


among non-Indigenous adults, after adjusting for age. Aboriginal and Torres Strait Islander 


Australians are 3.6 times as likely to die from chronic kidney disease as non-Indigenous 


Australians. 


Mental health and suicide 


56 In 2018, 169 Aboriginal and Torres Strait Islander Australians died by suicide. For the 5 


years from 2014 to 2018, the age-standardised suicide rate for Indigenous Australians (23.7 


per 100,000) was almost twice that of the non-Indigenous population (12.2 per 100,000 


population). 


57 Following from a history of colonisation and intergenerational trauma (see [59] to [63] 


below), there is a substantial difference in the burden of mental health on Aboriginal and 


Torres Strait Islander Australians compared with non-Indigenous Australians. In 2018 – 


2019, the rate of Aboriginal and Torres Strait Islander Australians reporting high or very high 
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levels of psychological distress was 2.3 times the rate for non-Indigenous Australians, based 


on age-standardised rates. 


58 In 2018 – 2019, 31% of Aboriginal and Torres Strait Islander adults reported high or very 


high levels of psychological distress. A higher proportion of those who had been removed 


from families or had relatives removed from families had high or very high levels of 


psychological distress (38%) compared to those who were not removed from their families 


(26%). 


Structural, cultural and social determinants of health and life expectancy 


59 The life expectancy gap reflects the fact that Indigenous Australians experience substantial 


social and economic disadvantages which are linked with poorer health. Health inequities 


may occur because of the unequal economic and social conditions into which people are born 


and experience throughout their lives. The historical and continuing context of colonisation 


(and related issues such as dispossession and removal from land and separation from family 


and community) is an overarching driver of social, economic and health inequities 


experienced by Indigenous Australians. 


60 The key social determinants of health and health inequities include: 


(a) the overarching role of colonisation as a fundamental determinant of poorer health 


outcomes among Indigenous people, and the significance of self- determination in 


empowering Indigenous people and undoing the adverse effects of colonisation; 


(b) the disruption of Indigenous peoples’ ties to land and related issues such as land 


degradation and climate change; 


(c) poverty and economic inequality as fundamental drivers of poor health; 


(d) the adverse health effects of racism; and 


(e) the impact of broader societal lack of understanding of Indigenous culture and world 


views on Indigenous peoples’ wellbeing. 


61 The ongoing effects of colonisation – including intergenerational trauma, sociocultural and 


economic impacts – as well as the removal of Aboriginal and Torres Strait Islander children 


from their families, and the persisting and institutional racism, continue to affect Aboriginal 


and Torres Strait Islander people. 


62 Social and economic disadvantage for Aboriginal and Torres Strait Islander Australians is 


interconnected with historical loss of land (which was the economic and spiritual base for 
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Aboriginal and Torres Strait Islander communities), damage to traditional social and political 


structures and languages, child removals, incarceration rates and intergenerational trauma. 


63 Colonisation and intergenerational trauma have resulted in inequity in social and economic 


outcomes between Aboriginal and Torres Strait Islander Australians and the rest of the 


Australian population, which continue to this day through social systems that maintain 


disparities. 


Racism and health 


64 Racism is a key social determinant of health for Aboriginal and Torres Strait Islander people, 


and can deter people from achieving their full capabilities, by debilitating confidence and 


self-worth which in turn leads to poorer health outcomes. Evidence suggests that racism 


experienced in the delivery of health services contributes to low levels of access to health 


services by Aboriginal and Torres Strait Islander people. 


65 Racism encompasses overt forms of racism such as racial abuse and refusal of a service, as 


well as more subtle forms of racism such as racial stereotyping and microaggressions. At the 


interpersonal level, it includes commonplace daily verbal, behavioural, or environmental 


indignities, whether intentional or unintentional, that communicate hostile, derogatory, or 


negative racial slights and insults. At the institutional or systemic level, it reflects the 


embedding of practices, policies or processes within systems or institutions that maintain and 


reproduce avoidable and unfair inequalities, both consciously and unconsciously. 


66 Interpersonal and systemic racism has a negative impact on health and wellbeing outcomes 


for a number of reasons: 


(a) Racial discrimination restricts access to resources required for health (e.g. 


employment, housing and education) and increases exposure to health risks (e.g. 


unnecessary contact with the criminal justice system). 


(b) Affected individuals can internalise negative evaluations and stereotypes of their own 


group, leading to poor self-esteem and stress which may have a negative impact on 


psychological and physiological wellbeing, including depression and anxiety. 


(c) It can result in individuals disengaging from healthy activities (e.g. exercise and 


taking medications), disengagement with services (e.g. Discharge against Medical 


Advice) and can lead to behaviours with negative health impacts (e.g. smoking, 


problematic alcohol and other drug use). 
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67 Racism is a fundamental determinant of health and, further, serves as the context through 


which Aboriginal and Torres Strait Islander Australians experience other social, cultural and 


economic determinants, as outlined below. Systemic racism and a lack of cultural capability, 


cultural safety and cultural security remain barriers to health system access. 


68 Experiences of racism are compounded by the traumatic legacy of colonisation, forced 


removals and other past government discriminatory policies. The consequences of these 


events have been profound, creating historical disadvantage that has been passed from one 


generation to the next. 


69 Discrimination is a common experience for Aboriginal and Torres Strait Islander Australians 


and is associated with negative social and emotional wellbeing and physical health outcomes. 


In 2018 – 2019, it was found that 58.5% of Aboriginal and Torres Strait Islander Australian 


participants in a national sample reported experiencing some level of discrimination. There is 


a significant association between exposure to everyday discrimination and social and 


emotional wellbeing, culture and identity, health behaviour, and health outcomes. 


Cultural determinants 


70 For Aboriginal and Torres Strait Islander Australians, good health is more than the absence of 


disease or illness; it is a holistic concept that includes physical, social, emotional, cultural, 


spiritual and ecological wellbeing, for both the individual and the community. A strong 


connection to culture is strongly correlated with good health, through strengthened identity, 


resilience and wellbeing. 


71 Equally, the impacts of laws and government policies on cultural determinants can have 


negative consequences for holistic health outcomes. For example: 


(a) Interruption of connection to Country has led to the destruction of traditional 


economies through dispossession and undermined protective factors of a strong sense 


of identity, spirituality, language and culture through establishing missions and 


residential schools. 


(b) Traditional knowledge and healing practices have often been discounted, sometimes 


through punitive and legislative methods, in favour of Western- centric approaches to 


health and medicine. 


(c) Aboriginal and Torres Strait Islander peoples growing up on missions were prohibited 


from speaking their languages. Many Aboriginal and Torres Strait Islander people 


were actively discouraged from speaking their languages in public. This has led to the 
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loss of oral culture and intergenerational relationships. The loss of language has also 


been linked to the loss of environmental knowledge — in particular, knowledge of 


local biodiversity and natural medicines. 


(d) The loss of self-determination through dispossession and colonisation has resulted in 


the destruction of traditional governance structures and the breakdown of traditional 


and healthy patterns of individual, family and community life. 


72 The loss of cultural identity and cultural continuity is a contributing factor to the 


preponderance of youth suicide in young Aboriginal and Torres Strait Islander males, and 


consequently linked to the impact that the suicide rate has on the gap in life expectancy. 


Social determinants 


73 Social determinants is a term often used to describe the non-medical and behavioural 


influences on health. It refers to the circumstances in which people grow, live, work and age, 


and the systems put in place to deal with illness. 


74 Improvement to life expectancy is dependent not only on health, but also social determinants 


such as education, employment status, housing and income. Social determinants are estimated 


to be responsible for at least 34% of the health gap between Aboriginal and Torres Strait 


Islander and non-Indigenous Australians. Health risk factors such as smoking, obesity, 


alcohol use and diet account for around 19% of the gap. As noted above, these determinants 


are influenced by structural and other social determinants, including colonisation, 


intergenerational trauma and racism. 


75 A large part of the disparity in health outcomes between Aboriginal and Torres Strait Islander 


Australians and non-Indigenous Australians is explained by disparities in social determinants, 


in particular income, employment, housing, access to healthcare and education. 


Income 


76 An adequate income is fundamental to being able to live a healthy life — it gives a person 


greater access to nutritious food, better housing, and health and other services, as well as a 


greater ability for social participation. Conversely, poor health can make it difficult to get a 


job and earn an income. In 2016, more than 1 in 3 (37% or 105,400) Aboriginal and Torres 


Strait Islander adults lived in households with incomes in the lowest 20% of incomes 


nationally (based on equivalised gross household income, which is an adjusted income 


measure used to compare households of different types and sizes). Between 1996 and 2016, 
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average weekly equivalised household income increased: from $544 to $802 for Indigenous 


adults and from $801 to $1,096 for non- Indigenous adults. 


Employment 


77 Given income can be derived from employment, barriers to workforce participation have flow 


on effects on health outcomes. There are many barriers to workforce participation for 


Aboriginal and Torres Strait Islander Australians, including a lack of appropriate jobs, 


transport difficulties, insufficient education, training or skills, family responsibilities, 


disability, discrimination and interaction with the criminal legal system. In 2018 – 2019, 49% 


(243,800) of Indigenous Australians aged 15 – 64 were employed, compared with 76% of 


non-Indigenous Australians in the same age group. 


78 As noted in paragraph [32] above, there is a significant difference in expected years at birth 


lived in full health and ill health between Aboriginal and Torres Strait Islander Australians 


and non-Indigenous Australians. Australians who are in good health and have fewer health 


conditions are more likely to participate in the labour force. The relationship between work 


and health also has an influence later in life through income security, savings and 


superannuation contributions which can effect physical and mental health as well as self-


esteem. Poor health and disability may result in decreased workforce participation, loss of 


earnings and decreased capacity to save for older age. 


79 Relatedly, a number of structural parameters or features of the superannuation system have 


been identified that result in less appropriate services and lower access for Indigenous 


Australians. These include the age of access to superannuation, given the lower life 


expectancy and poorer health status of Indigenous Australians; lower accumulated balances 


given more intermittent labour force participation and lower earnings; and the relative 


benefits of tax concessions to Indigenous and non- Indigenous clients. These barriers mean 


that Aboriginal and Torres Strait Islander Australians on average benefit less from 


superannuation than non-Indigenous Australians. The average value of superannuation 


holdings of all Aboriginal and Torres Strait Islander persons aged 65 and over is estimated to 


be $74,000. Balances of non- Indigenous Australians aged 65 and over are on average 1.8 


times larger. 


Education 


80 Educational qualifications can influence a person’s health, for example, by securing higher 


paid work and having a better understanding of the determinants of health. Conversely, poor 


health can impact on achieving educational outcomes. 







 


Prepared in the Victoria District Registry, Federal Court of Australia 


Level 7, Owen Dixon Law Courts, 305 William Street, Telephone 1300 720 980 


81 Aboriginal and Torres Strait Islander Australians’ level of formal education attainment have 


increased in the past decade. For example, Year 12 attainment rates increased from 45% to 


66% between 2008 and 2018 – 2019 for Aboriginal and Torres Strait Islander Australians. 


However, there remains a significant gap. There was a 90% Year 12 attainment rate for non-


Indigenous Australians in 2018-2019. 


Housing 


82 Adequate housing—that is, housing that provides space for all members of the household and 


is in good structural condition with adequate working facilities—is essential to good health. 


Housing that is overcrowded or lacks facilities for washing and cleaning increases the risk of 


poor health, including infectious disease. 


83 Homelessness can expose people to violence and victimisation, result in long-term 


unemployment and lead to the development of chronic ill-health. Some health problems that 


arise as a consequence of homelessness include depression, poor nutrition, poor dental health, 


substance abuse and mental health problems. People experiencing homelessness also 


experience significantly higher rates of death, disability and chronic illness than the general 


population. 


84 People experiencing homelessness have a higher mortality rate than those who are not. 


Significantly more people experiencing homelessness identify as Aboriginal or Torres Strait 


Islander relative to those not experiencing homelessness. 


85 On Census night in 2016, almost 2,200 Aboriginal and Torres Strait Islander Australians were 


sleeping rough, equivalent to a rate of 33 people per 10,000 population—14 times the rate 


among non-Indigenous Australians. 


86 In 2016 Indigenous Australians accounted for 20% of the homeless population nationally 


(23,400 people) a decrease from 26% in 2011, according to Census results. In the same year, 


70% of homeless Indigenous Australians were living in severely crowded dwellings (needing 


four or more extra bedrooms), 12% were living in supported accommodation for the 


homeless, and 9% were living in improvised tents or sleeping out. 


87 Overcrowding is an important issue that has an impact on the health and wellbeing of 


individuals and households. Data from the National Aboriginal and Torres Strait Islander 


Health Survey suggested that 18% of Indigenous Australians (145,300 people) were living in 


overcrowded dwellings in 2018 – 2019. 
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88 Both overcrowding and inadequate health hardware (the physical equipment needed to 


support good health in a domestic setting, including safe electrical systems, access to water, 


facilities for washing people and clothing, facilities for storing and preparing food, and waste 


removal systems), or lack of access to these facilities, increase the risk of repeatedly 


contracting and spreading disease. 


Access to healthcare 


89 Indigenous peoples also do not enjoy equal access to primary health care and health 


infrastructure (including safe drinking water, effective sewerage systems, and rubbish 


collection). Disparities in access are due to a range of factors including remoteness, 


affordability, a lack of cultural safety, as well as institutional racism and mistrust of 


mainstream health services. 


90 Lack of access to primary health care service means that acute and relatively minor illnesses 


such as infections may not be managed in a timely way, if at all. Timely management is 


important not only in reducing the impact of illness on individuals, but also in reducing both 


the risk of transmission and the risk of progression of an illness. For those who have chronic 


diseases, lack of access to ongoing and regular medical management increases the risk of 


complications and worsening of the disease. 


91 In 2016 – 2017, the rate of potentially preventable hospitalisations for Indigenous Australians 


was nearly 3 times the rate for non-Indigenous Australians (70 and 26 per 1,000, 


respectively). 


C AGREED FACTS THE RESPONDENTS CONSIDER RELEVANT TO THE 


QUESTIONS OF LAW 


92 Various other tables in the ABS 2015-2017 Life Tables provide different life expectancy 


estimates for Aboriginal and Torres Strait Islander men at various ages depending on: 


(a) which State or Territory they are located in (but only for New South Wales, 


Queensland, Western Australia and Northern Territory);
4
 


(b) whether they are located in major cities, inner or outer regional areas, or remote or 


very remote areas;
5
 or 


(c) their level of relative socio-economic disadvantage (most disadvantaged 20%, second 


most disadvantaged 20% and least disadvantaged 40%).
6
 


                                                
4 See Tables 20-23 (pp 47-50). 
5 See Tables 24-26 (pp 51-53). 
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93 However, the ABS 2015-2017 Life Tables do not include different life expectancy estimates 


for non-Indigenous persons by reference to location or socio-economic disadvantage. 


94 The life circumstances experienced by Indigenous Australians contribute to a high degree of 


welfare dependency. In 2018-19, a government cash pension or allowance was the main 


source of personal income for 45% of Indigenous adults aged 18-64. The NATSISS [National 


Aboriginal and Torres Strait Islander Social Survey undertaken by the ABS] is a survey of 


Aboriginal and Torres Strait Islander persons living in private dwellings in Australia. The 


sampling frame encompasses discrete Aboriginal communities in remote Australia that are 


excluded from many other surveys. The most recent NATSISS was conducted in 2014-15 and 


surveyed 11,178 Aboriginal and Torres Strait Islander respondents from 6,611 households. 


The NATSISS records for 2014-2015 record government allowances or pensions as the main 


source of income for more than 50 per cent of Indigenous females at all ages, with the 


exception of 45-54 year olds where the proportion fell to 47 per cent. Wages and salaries 


from employment are the main source of income for the majority of males until age 45-54. 


The proportion for whom pensions and allowances are the principal source of income 


increases sharply once people turn 55, estimated at 81 per cent of Indigenous men aged 65-


74. Estimates from NATSISS also suggest that 78 per cent of Indigenous persons aged 65-70 


and 92 per cent of those aged 75 and over were in receipt of the age pension. 


95 The Household, Income and Labour Dynamics in Australia survey (HILDA) is an annual 


panel survey of individuals from a representative sample of private households in non-remote 


Australia. The HILDA sampling frame does not include households in remote Indigenous 


communities and the sample sizes are quite restrictive when it comes to estimates for 


Indigenous Australians by age. Around 13,000 individuals from over 7,000 households have 


responded each year, with year-on-year attrition rates averaging below 10 per cent. Even 


pooling the sample across waves 1 to 18 there are just 267 respondents aged 65-74 


identifying as Indigenous, 90 aged 75-84, and only 13 aged 85 and over. Results from 18 


annual waves of the survey (2001 to 2018) suggest a similar proportion of Indigenous and 


non-Indigenous persons aged 65-74 receive the age pension once they reach eligibility, both 


at around 64 per cent. For those 75 and over, a higher proportion of Indigenous persons is 


estimated to receive the age pension, at 76 per cent compared to 71 per cent for non-


Indigenous Australians. For persons receiving the age pension, the average amount of benefit 


reported in HILDA was quite similar for Indigenous persons aged 65-74 years ($633 per 


fortnight) and those aged 75 years and over ($621 per fortnight). For non- Indigenous age 


                                                                                                                                                              
6 See Tables 27-30 (pp 54-57). 
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pension recipients the amount was lower for the younger pensioners ($576 per fortnight), but 


comparable for those aged 75 and over, at $632 per fortnight. This is likely to reflect higher 


initial alternative sources of income for non-Indigenous pensioners, which reduce over time. 


It is estimated that, averaged across all retirees, the age pension comprises approximately 56 


per cent of disposable income for non- Indigenous retirees and 62 per cent for Aboriginal and 


Torres Strait Islander retirees. When restricted to those in receipt of the age pension, the 


pension then comprises 88 per cent of disposable income for Aboriginal and Torres Strait 


Islander retirees and 78 per cent for non-Indigenous retirees. 


96 Regarding the point made in [37] above regarding the burden of disease for Indigenous 


Australians, it is also noted that living with illness or injury (non-fatal burden) caused more 


total disease burden for Indigenous Australians than dying prematurely (fatal burden). For 


Indigenous Australians there has been a shift from fatal to non-fatal burden being the biggest 


contributor to total burden between 2003 and 2018, driven by fewer premature deaths. Over 


the 15-year period from 2003 to 2018, after adjusting for population growth and ageing, there 


was a 27% decline in fatal burden, with non- fatal burden rates remaining stable. This meant 


that the total burden decreased by 15%. 


97 Regarding the point made in [76] above regarding increases to average weekly equivalised 


household income between 1996 and 2016 from $544 to $802 for Indigenous adults and from 


$801 to $1,096 for non-Indigenous adults, it is also noted that the average weekly equivalised 


household income of Indigenous adults was highest amongst those living in major cities 


($931), and lowest among those living in very remote areas ($520). 


98 Regarding the point made in [87] above regarding 18% of Indigenous Australians living in an 


overcrowded dwelling in 2018–19, it is also noted that this is considerably more common in 


remote areas (42% compared with 12% in non-remote areas). 


D QUESTIONS OF LAW 


Question 1 


99 Do the Applicant and each of the represented persons have the same interest in the 


proceeding, save for the relief set out in paragraph 2 of the amended originating application? 


Question 2 


100 Do: 


(a) the Applicant; and, or alternatively  
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(b) the represented persons, 


enjoy the right to apply for and receive the age pension “to a more limited extent” (within the 


meaning of that expression in s 10 of the Racial Discrimination Act 1975 (Cth)) than non-


Indigenous men born on or between 1 January 1957 and 31 December 1957, by reason of: 


(c) ss 23(5A) and 43 of the Social Security Act 1991 (Cth); or 


(d) alternatively, s 3 and Schedule 11, item 1, of the Social Security and Other 


Legislation Amendment (Pension Reform and Other 2009 Budget Measures) Act 2009 


(Cth) (as it applied to item 5 of the table in s 23(5A) of the Social Security Act)? 


Question 3 


101 If the answer to Question 2 is yes, does s 10 of the Racial Discrimination Act operate such 


that the “pension age” for: 


(a) the Applicant; and, or alternatively 


(b) the represented persons,  


for the purposes of item 5 of the Table appearing in s 23(5A) of the Social Security Act, and 


for the purposes of s 43 of the Social Security Act, is: 


(c) 64 years of age? 


(d) any other age less than 67 years of age? 


Dated 31 May 2022 
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ADDRESS FOR SERVICE  


Applicant’s address for service  


The Applicant’s address for service is:  


c/ Victorian Aboriginal Legal Service 


273 High Street, Preston VIC 3072  


Email: awalters@vals.org.au 


First Respondent’s address for service  


The First Respondent’s address for service is:  


c/ The Australian Government Solicitor 


4 National Circuit, Barton ACT 2600  


Email: Emma.Gill@ags.gov.au 


  



mailto:awalters@vals.org.au

mailto:Emma.Gill@ags.gov.au
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Applicant’s outline of submissions 
 


A. INTRODUCTION 


1. There is, and has historically been, a life expectancy gap between Aboriginal and Torres 


Strait Islander Australians and non-Indigenous Australians.1 Successive Australian 


governments, at least since 2008, have recognised the gap and aimed to close this gap 


in life expectancy.2 However, the gap has not narrowed.3 The Australian Bureau of 


Statistics (ABS) has published data based on the 2016 Census which recorded that in 


the reference period of 2015-2017, the average life expectancy of Indigenous men in 


Australia aged 65 was 15.8 years while the average life expectancy of non-Indigenous 


men in Australia aged 65 was 19 years meaning there is a difference of 3.1 to 3.2 years 


in the average life expectancy between the two cohorts.4 


                                                
1
  Special Case, dated 31 May 2022 and annexed to the Orders of the Honourable Justice 


Mortimer, dated 31 May 2022 (Special Case), 7 [21]. 
2
  Special Case, 7-8 [21]. 


3
  Special Case, 9 [26]. 


4
  Amended Concise Statement, dated 19 April 2022, [5(a)]; First Respondent’s Amended Concise 


Statement in Response (Concise Response), filed 10 June 2022, [5(a)]; Tables 1 and 18 of the 
ABS Life Tables for the reference period. The difference between 3.1 and 3.2 years is based on 
how the gap period is rounded off. 
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2. The first respondent, the Commonwealth, has accepted that the gap is well recognised 


and exists. It also accepts that the gap is a function of race.5 And it further accepts that a 


logical consequence of that gap is that, on average, Indigenous people in Australia will 


be paid the age pension for fewer years than non-Indigenous people in Australia.6  


3. The issue between the parties is whether, in these circumstances, the remedial 


operation of s 10 of the Racial Discrimination Act 1975 (Cth) (RD Act) is engaged with 


the consequence that the applicant and the represented persons enjoy the right to apply 


for and receive the age pension pursuant to the Social Security Act 1991 (Cth) (SS Act) 


to the same extent as their non-Indigenous counterparts. Specifically: Questions 2 and 3 


in the Special Case raise the issue of whether s 10 operates such that the “pension age” 


— which Parliament has relevantly set at 67 years, inter alia, by reference to average 


life expectancy — is 3 years or thereabouts less for Indigenous men aged 65 years than 


it is for non-Indigenous men aged 65 years. 


B. SECTION 10 OF THE RACIAL DISCRIMINATION ACT IS ENGAGED 


4. In the present context, s 10 of the RD Act is engaged7 in circumstances where each of 


its elements are met such that there exists (i) a relevant right, (ii) persons of a particular 


race enjoy that right, (iii) those persons enjoy that right to a more limited extent than 


persons of another race and (iv) the limited or lesser enjoyment is “by reason of” a 


Commonwealth law.8 


5. Section 10 is to be construed taking into account that the purpose of the RD Act is to 


eliminate racial and other discrimination and, “in particular, to make provision for giving 


effect to” the Convention on the Elimination of All Forms of Racial Discrimination, (the 


Convention or CERD).9 Section 10 of the RD Act gives effect to Art 1, Art 2(1)(c) and 


Art 5 of the Convention.10 In particular, Art 2(1)(c) requires State parties to take effective 


measures to “amend, rescind or nullify any laws and regulations which have the effect of 


                                                
5
  Special Case, 10 [29]. 


6
  Concise Response, [5(a)], [11]. 


7
  Vanstone v Clark (2005) 147 FCR 299 at 352 [197] (Weinberg J). 


8
  Maloney v The Queen (2013) 252 CLR 168 at 199 [62] (Hayne J) (listing five questions to be 


answered in considering the application of s 10); 293 [329] (Gageler J) (referring to the two 
textual components of s 10). 


9
  RD Act, long title and preamble. See also Baird v Queensland (2006) 156 FCR 451 at 468-469 


[56]-[63] and paragraph 6 below. 
10


  Viskauskas v Niland (1983) 153 CLR 280 at 294; Maloney (2013) 252 CLR 168 at 178 [10] 
(French CJ), 280 [299] (Gageler J). 
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creating or perpetuating racial discrimination wherever it exits”.11 Article 1 defines racial 


discrimination as meaning, inter alia, any distinction, restriction or preference based on 


race which has the effect of impairing the enjoyment on an equal footing of the human 


rights in Art 5, which include the right to social security.12 


6. Those provisions are particularly relevant when construing the RD Act. That is because 


“the principle that requires that the particular provisions of an Act must be read in light of 


the statutory objects is of particular significance in the case of legislation which protects 


or enforces human rights”.13 In construing such legislation “the courts have a special 


responsibility to take account of and give effect to the statutory purpose”.14 Accordingly, 


the RD Act “should be interpreted broadly and beneficially in accordance with the 


fundamental purposes of the Convention”,15 and its remedial provisions, including s 10, 


should “be construed as widely as their terms permit”.16  


7. For the reasons that follow, the applicant submits that the constituent elements of s 10 


are met in the present case and the remedial operation of s 10 is engaged. 


B-1 Right to apply for and receive the age pension 


8. Section 10(1) provides for the equal enjoyment of “a right”, which by s 10(2) specifically 


includes a right of a kind referred to in Article 5 of the Convention.17   


9. When determining the content of the Article 5 rights, it is necessary to construe the 


relevant Convention rights according to the applicable rules of construction ― the 


                                                
11


  Article 5 is discussed below in Part B-1. 
12


  Convention, Art 5(e)(iv). 
13


  Waters v Public Transport Corporation (1991) 173 CLR 349 at 359 (Mason CJ and Gaudron J). 
14


  Waters v Public Transport Corporation (1991) 173 CLR 349 at 359 (Mason CJ and Gaudron J) 
(Finding, in the context of the Equal Opportunity Act 1984 (Vic), that there was no need to find an 
intention or motive to discriminate to satisfy the causal nexus required by the phrases “by reason 
of” or “on the ground of”).  Approved in AB v Western Australia (2011) 244 CLR 390 at 402 [24] 
(French CJ, Gummow, Hayne, Kiefel and Bell JJ). See also IW v City of Perth (1997) 191 CLR 1 
at 22 (Dawson and Gaudron JJ). 


15
  Baird v Queensland (2006) 156 FCR 451 at 468 [60] (Allsop J, Spender and Edmonds JJ 


agreeing); Barngarla Determination Aboriginal Corporation RNTBC v District Council of Kimba 
(No 2) (2020) 275 FCR 669 at 675 [28(a)], 680 [47] (McKerracher, Rangiah and Charlesworth JJ) 
(in the context of the construction and application of s 9 of the RD Act). 


16
  IW v City of Perth (1997) 191 CLR 1 at 22-23 (Dawson and Gaudron JJ). This approach to the 


interpretation of s 10 of the RD Act is discussed further below in the identification of applicable 
principles. 


17
  RD Act, ss 3(1), 10(2). 
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Vienna Convention on the Law of Treaties.18 Article 31(1) of the Vienna Convention 


provides that a treaty shall be interpreted in good faith in accordance with the ordinary 


meaning to be given to the terms of the treaty in their context and in the light of its object 


and purpose. As the High Court has said, “treaties should be interpreted in a more 


liberal manner than that ordinarily adopted by a court construing exclusively domestic 


legislation”.19 


10. The rights to which Article 5 of the Convention refers include, “[e]conomic, social and 


cultural rights, in particular … [t]he right to public health, medical care, social security 


and social services”.20 Similarly, Article 22 of the Universal Declaration of Human 


Rights states that “[e]veryone, as a member of society, has the right to social 


security…”. And Article 9 of the International Covenant on Economic, Social and Cultural 


Rights (ICESCR) states that the State parties “recognize the right of everyone to social 


security …”.   


11. It is common ground that “the right to social security includes the right to benefits that 


secure protection from old age, being the age pension”.21 So much is confirmed by 


General Comment No 19 – The right to social security (art. 9), released in 2007 by the 


United Nations Committee on Economic, Social and Cultural Rights. The General 


Comment explains that the right to social security “is of central importance in 


guaranteeing human dignity for all persons when they are faced with circumstances that 


deprive them of their capacity to fully realize their Covenant rights”.22 In terms of the 


content of the right to social security, General Comment No 19 explains that it 


“encompasses the right to access and maintain benefits … in order to secure protection 


… from … old age”.23 In fact, “old age” is highlighted as one of the nine “principal 


branches of social security such that State parties should take appropriate measures to 


establish social security schemes that provide benefits to older persons, starting at a 


specific age, to be prescribed by national law”.24 In relation to Indigenous peoples and 


                                                
18


  Maloney (2013) 252 CLR 168 at 181 [14] (French CJ), 255 – 256 [235] (Bell J). 
19


  Morrison v Peacock (2002) 210 CLR 274 at 279 [16] (Gleeson CJ, McHugh, Gummow, Kirby and 
Hayne JJ) citing Shipping Corporation of India Ltd v Gamlen Chemical Co A/Asia Pty Ltd (1980) 
147 CLR 142 at 159; Chan Yee Kin v Minister for Immigration and Ethnic Affairs (1989) 169 CLR 
379 at 412-413; Applicant A v Minister for Immigration and Ethnic Affairs (1997) 190 CLR 225 at 
255. 


20
  Convention, Art 5(e)(iv). 


21
  See Concise Statement, [10]; Concise Response, [10]. 


22
  General Comment No 19 at [1]. 


23
  General Comment No 19, [2]. 


24
  General Comment No 19, [15]. 
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minorities, General Comment No 19 cautions that “State parties should take particular 


care that indigenous peoples and ethnic and linguistic minorities are not excluded from 


social security systems through direct or indirect discrimination.25 While the present case 


is not about exclusion, the same principle applies to State parties taking particular care 


to ensure that they have not enacted laws that impair the enjoyment by Indigenous 


persons of the relevant social security rights on an equal footing. Or, put in terms of the 


applicant’s case under s 10 – the practical operation and effect of the relevant provisions 


of the SS Act must operate so that Indigenous and non-Indigenous Australians who turn 


65 years of age in 2022 enjoy the right to apply for and receive the age pension to the 


same extent. 


12. The right to social security in order to secure protection from old age, is effected through 


the exercise by a person of their right to apply for and receive the age pension. The 


existence of other, separate, benefits with different purposes26 is irrelevant to the 


question of whether or not persons of a particular race enjoy that right equally with 


persons of another race. Any other approach would be inconsistent with the liberal 


interpretation of Convention rights (see paragraph 9 above).27 


B-2 Persons of a particular race 


13. Section 10 of the RD Act “neither expressly nor impliedly requires demonstration that all 


persons of a particular race do not enjoy a right to the same extent as members of 


another race”.28  


14. It follows that the relevant group of persons of a particular race may be identified as a 


group by reference to their age and gender. In this case, the relevant group is Aboriginal 


and Torres Strait Islander Australian men, who turn 65 years old in 2022 and who, but 


for the pension age requirement, satisfy the criteria necessary for them to obtain the age 


pension should they apply for it (the represented persons).29   


15. This is not the only cohort of Indigenous persons whose right to apply for and receive 


the age pension is limited in a manner which engages s 10 of the RD Act.  But this 


                                                
25


  General Comment No 19, [35]. 
26


  Cf Concise Response, [10]. 
27


  And, arguably, reminiscent of submissions made and rejected in cases like Brown v. Board of 
Education of Topeka 347 U.S. 483 (1954).  


28
  Maloney (2013) 252 CLR 168 at 205 [80] (Hayne J).  See also Maloney at 293 [331] (Gageler J). 


29
  Special Case, 3 [4]; 7 [19]. Concise Statement, [20]. 
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group has been selected by the applicant to be the subject of this proceeding which will 


be a test case for others (e.g. Indigenous women aged 65 for whom the relevant life 


expectancy gap in Table 1 of the ABS Life Tables30 is 3.7 years). 


16. It is the enjoyment of the right of the applicant and the represented persons as 


Indigenous males to apply for and receive the age pension that falls to be compared 


with that of non-Indigenous Australian males in the same age cohort. 


B-3 The enjoyment of the right to the age pension under the Social Security Act 


Statutory background – the age pension and pension age 


17. The applicant and the represented persons cannot qualify for the age pension until they 


reach the “pension age”, as that term is defined in s 23 of the SS Act. This is because 


s 43 of the SS Act provides that a person “is qualified for an age pension if the person 


has reached the pension age” and any of the additional circumstances listed in 


s 43(1)(a) to (d) of the SS Act applies. A person who has reached the “pension age”, 


and who otherwise satisfies the qualification criteria in s 43 and the payability criteria in 


ss 44-47A of the SS Act, will be entitled to receive an age pension when they apply for it 


and satisfy those criteria.31 


18. Section 23(5A) of the SS Act specifies the pension age for men born during certain 


defined periods as follows: 


Table—Pension age for men 


Column 1 


Item 


Column 2 


Period during which man was born 


Column 3 


Pension age 


1 On or before 30 June 1952 65 years 


2 1 July 1952 to 31 December 1953 65 years and 6 


months 


3 1 January 1954 to 30 June 1955 66 years 


                                                
30


  Life Tables for Aboriginal and Torres Strait Islander Australians, 2015-2017 published on 
29 November 2018. 


31
  Special Case, 4 [9]. The “qualification criteria” are the criteria for the age pension set out in s 43 


of the SS Act and the “payability criteria” refers to the criteria required to be met under s 44-47A 
of the SS Act in order for a person to receive the age pension: Special Case, 5 [14]. 
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Table—Pension age for men 


Column 1 


Item 


Column 2 


Period during which man was born 


Column 3 


Pension age 


4 1 July 1955 to 31 December 1956 66 years and 6 


months 


5 On or after 1 January 1957 67 years 


As the applicant was born on 23 June 1957, he falls within the Item 5 cohort for whom 


the pension age is 67 years. 


Pension age and predicted life expectancy of recipients 


19. A consideration of the few changes in the pension age since the federal age pension 


was introduced in 1908 reveals that the pension age has been set by reference to 


anticipated life expectancy, as well as the anticipated labour force participation of its 


intended recipients. 


20. The Commonwealth Parliament passed the first Invalid and Old-Age Pensions Act 1908 


(Cth) in 1908 (the 1908 Act) establishing a national system for the payment of the age 


pension. The 1908 Act adopted, in a large part, the recommendations of the Royal 


Commission on Old-Age Pensions.32 In its report, the Royal Commission emphasised 


that the old-age pension ought be “granted as a right and not as a charity”.33  


20.1 Pursuant to s 15(1) of the 1908 Act, “every person” who reached the age of 65 


years was, while in Australia, “qualified to receive an old-age pension”.34 


However, s 15(1) was expressed to be “[s]ubject to this Act” and s 16 specified 


those persons who could not qualify to receive an old-age pension. Section 


16(1)(c) listed “Asiatics (except those born in Australia), or aboriginal natives of 


                                                
32


  Commonwealth, Parliamentary Debates, House of Representatives, 3 June 1908, 11924 
(Mr Groom, Attorney-General), 11936 (Mr Fisher), 11938 (Mr Knox), 11960 (Mr Sampson) 
(Invalid and Old-age Pensions Bill, second reading debates). 


33
  Report from the Royal Commission on Old-Age Pensions, 20 June 1906, [14]. 


34
  Pursuant to s 15(1), persons who were permanently incapacitated for work were qualified to 


receive an old-age pension once they had attained the age of 60 years. 
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Australia, Africa, the Islands of the Pacific, or New Zealand”. These exclusions 


were wound back over time.35 


20.2 Section 15(2) of the 1908 Act provided that the Governor-General may declare 


that the age at which women qualified to receive an old-age pension shall be 60 


years of age and if such proclamation was made, s 15(1) was to be read 


accordingly. The proclaimed commencement of this provision was 1910, and so 


from that time women qualified to receive the age pension when they turned 


60.36  


21. The Social Services Consolidation Act 1947 (Cth) (later renamed the Social Services 


Act 1947 (Cth) and then the SS Act37) consolidated the law relating to the payment of 


the age pension and other pensions, allowances and benefits. The age at which men 


and women could qualify for the pension remained the same, 65 years for men and 60 


years for women.38 


22. The 1947 Act was repealed in 1991.39 It was replaced by the SS Act, in which the age at 


which men and women could qualify for the pension remained at 65 and 60 years, 


respectively.40 


23. In 1994, the definition of the “pension age” for women was altered. It was raised to 65 in 


a phased process, such that women born before 1 July 1935 still reached the pension 


age when they turned 60, but women born on or after 1 January 1949 reached the 


pension age when they turned 65.41 The relevant explanatory memorandum noted that 


the “distinction between men’s and women’s pension ages has been based on 


historically lower labour force participation rates for women”42 and further that such 


                                                
35


  In relation to Aboriginal Australians, see Invalid and Old-Age Pensions Act 1942 (Cth), s 4; Social 
Services Act 1959 (Cth), which inserted s 137A into the Social Services Act 1947 (Cth) 
(excluding “nomadic or primitive” “aboriginal native[s] of Australia” from entitlement to “a pension, 
allowance, endowment or benefit under this Act”, but not excluding other Aboriginal Australians); 
and, finally, Social Services Act 1966 (Cth), s 29 (repealing s 137A of the Social Services Act 
1947 (Cth)). 


36
  Commonwealth of Australia Gazette, No 71, 19 November 1910, p1765. 


37
  Social Services Act 1954 (Cth), 1(3); Social Services Legislation Amendment Act 1982 (Cth) 


(No 37, 1892), s 5. 
38


  Social Services Consolidation Act 1947 (Cth), s 21. 
39


  By the Social Security (Rewrite) Transition Act 1991 (Cth). 
40


  Social Security Act (as passed), s 23(1) (definition of “pension age”), s 43. 
41


  Social Security Legislation Amendment Act (No 2) 1994 (Cth) (the 1994 Amendment Act), s 29, 
inserting sub-s 23(5B), (5C) and (5D) into the SS Act, which implemented the increase in the 
pension age for women. 


42
  Explanatory Memorandum, Social Security Legislation Amendment Bill (No 2) 1994, 55. 
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“distinctions are becoming less pronounced and this trend is expected to continue into 


the next century”.43 The increase of the pension age from 60 to 65 years was phased in 


over an extended period “in recognition of any remaining labour force disadvantages 


incurred over the years by the older women affected by the proposal”.44   


24. The pension age for men was not affected by the 1994 amendments and remained the 


same, at 65 years.45 


25. The definition of the “pension age” for men and women was then amended in 2009, by 


the Social Security and Other Legislation Amendment (Pension Reform and Other 2009 


Budget Measures) Act 2009 (Cth) (the 2009 Amendment Act). The 2009 Amendment 


Act implemented a phased increase in the pension age for men and women to 67 


years.46  Before the 2009 amendment, s 23(5A) of the SS Act stated that a “a man 


reaches pension age when he turns 65”.  


26. As a result of the amendment to the pension age effected by s 3 when read with 


Schedule 11 of the 2009 Amendment Act and, in particular, the amendment to Item 5 of 


the table in s 23(5)A of the SS Act, the applicant and the represented persons (being 


men born on or after 1 January 1957) will only reach the pension age when they turn 67 


years of age.47 


27. The second reading speech of the Minister for Families, Housing, Community Services 


and Indigenous Affairs explained that:48 


The change will ensure age pension age is adjusted to reflect the significant 


improvements in life expectancy that have occurred since the age pension was first 


introduced in 1909. It will allow the government to respond to the long-term cost of our 


demographic challenges. This change will not impact on current age pensioners, and 


will only affect people born on or after 1 July 1952. The phase-in of the increased age 


                                                
43


  Explanatory Memorandum, Social Security Legislation Amendment Bill (No 2) 1994, 55. The 
explanatory memorandum also referred to other support payments available to older women. 


44
  Explanatory Memorandum, Social Security Legislation Amendment Bill (No 2) 1994, 55.  See 


also, Commonwealth, Parliamentary Debates, House of Representatives, 11 May 1995, 617 (Mrs 
Crosio, Minister for Social Security). 


45
  Section 29 of the 1994 Amendment Act inserted s 23(5A) into the SS Act, which stated that “[a] 


man reaches the pension age when he turns 65”. 
46


  Social Security and Other Legislation Amendment (Pension Reform and Other 2009 Budget 
Measures) Act 2009 (Cth), s 3 and Schedule 11. 


47
  See paragraph 18 above. See also Special Case, 4-5 [10] – [11]. 


48
  Commonwealth, House of Representatives, Parliamentary Debates, 15 June 2009, 5854 


(Ms Macklin, second reading, Social Security and Other Legislation Amendment (Pension 
Reform and Other 2009 Budget Measures) Bill 2009 (2009 Amendment Bill)). 
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mirrors the rate of increase of the pension age for women, which is currently increasing 


and will reach 65 years on 1 July 2013. (Emphasis added) 


28. The relevant explanatory memorandum noted that the 2009 Amendment Act would give 


effect to “a number of measures announced in the 2009 Budget, including key elements 


of the Government’s Secure and Sustainable Pension Reform package”.49 Accordingly, 


in considering the purpose of the amendments to the “pension age” made by the 2009 


Amendment Act, it is useful to note the relevant aspects of the Commonwealth’s 2009-


2010 Budget documents that discussed that Reform package. The 2009-2010 Budget 


documents included the Budget Strategy and Outlook (Budget Paper No 1).50 In Budget 


Paper No 1, under the heading “Secure and Sustainable Pension Reform”, it is noted 


that the Government had “commissioned an investigation into measures to strengthen 


the financial security of seniors, carers and people with disability” and that the findings of 


the Harmer Pension Review were “central in framing the reform of the pension 


system”.51   


29. In relation to the long-term sustainability of the pension system, Budget Paper No 1 


noted that when the age pension was introduced in 1909, “around half the male 


population reached retirement age” but that “[t]oday, over 85 per cent of the male 


population reached retirement age and can expect to spend more than 7 years longer in 


retirement”.52 Budget Paper No 1 further stated:53 


A key feature of the Government's pension reform package is the introduction of 


measures to improve the long-term sustainability of the system. Central to this has 


been a review of the qualifying age for the Age Pension. To reflect improvements in life 


expectancy and to help counter the long-term costs of demographic change, the 


Government will progressively increase the qualifying age for the Age Pension to 67 


years, consistent with international developments and the findings of the Harmer 


Review. (Emphasis added) 


30. The reference to the “Harmer Review” (also referred to in the extrinsic materials for the 


2009 Amendment Act) is a reference to the Pension Review Report of 27 February 


2009, prepared by Dr Jeff Harmer commissioned by the then Minister for Families, 


                                                
49


  Explanatory Memorandum, 2009 Amendment Bill, Outline. 
50


  Presented to Parliament by the Treasurer, Mr Swan, on 12 May 2009: Commonwealth, 
Parliamentary Debates, House of Representatives, 12 May 2009, 3539. 


51
  Budget Paper No 1, 1-34. 


52
  Budget Paper No 1, 1-36. 


53
  Budget Paper No 1, 1-36. 
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Housing, Community Services and Indigenous Affairs. The Harmer Review proposed 


that an increase in the pension age ought be considered “as a response to the rapid 


increases in the life expectancy of Australians and the growing duration of retirement”.54 


Finding 30 of the Harmer Review stated that there was a case for a phased increase in 


the aged pension age and that such a policy would: 


30.1 improve retirement outcomes and support Australia’s capacity to address the 


impact of population ageing; and 


30.2 reflect the “strong increases in life expectancy the nation has experienced, which 


are expected to continue”.55 


31. For the reasons set out in [32]–[33] below the agreed facts in the Special Case establish 


that Indigenous persons suffer disadvantage compared to non-Indigenous persons in 


Australia in respect of both retirement outcomes and life expectancy. 


32. First, in relation to retirement outcomes, the expectation of the Harmer Review was that 


“later retirement would reduce the span of time that people need to cover with their 


savings, including superannuation, and enable them to add to these savings to provide a 


higher standard of living in retirement”.56  


32.1 However, as the Commonwealth accepts,57 Aboriginal and Torres Strait Islander 


Australians experience higher social and economic disadvantages including 


because they have more limited employment and income outcomes than their 


non-Indigenous counterparts. For example, in 2016, more than 1 in 3 (37% or 


105,400) Aboriginal and Torres Strait Islander adults lived in households with 


incomes in the lowest 20% of incomes nationally.58  


32.2 Income is, of course, related to workforce participation. And there are many 


barriers to workforce participation for Aboriginal and Torres Strait Islander 


Australians, including a lack of appropriate jobs, transport difficulties, insufficient 


education, training or skills, family responsibilities, disability, discrimination and 


                                                
54


  Harmer Review, xi. 
55


  Harmer Review, xxi (Finding 30). 
56


  Harmer Review, xxi, 
57


  First respondent’s outline of submissions in support of application for case stated, dated 25 May 
2022, paragraph 15(b)(ii). 


58
  Special Case, 19 [76]. 
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interaction with the criminal legal system.59 For example, in 2018 – 2019, 49% 


(243,800) of Indigenous Australians aged 15 – 64 were employed, compared 


with 76% of non-Indigenous Australians in the same age group.60 


32.3 Economic inequality is also one of the reasons why Aboriginal and Torres Strait 


Islander Australians experience poorer health outcomes than their non-


Indigenous counterparts.61 These adverse consequences are, in a sense, self-


perpetuating in that poorer health outcomes can make it more difficult to obtain 


employment and earn income.62 Poor health and disability can result in 


decreased workforce participation and decreased capacity to save for old age.63 


As such, the relationship between work and health has an influence, particularly 


later in life, on income security, savings and superannuation contributions. 


32.4 In relation to superannuation, Indigenous Australians on average benefit less 


from superannuation than non-Indigenous Australians.64 This is because a 


number of features of the superannuation system result in less appropriate 


services and lower access for Indigenous Australians, such as the age of access 


to superannuation, given the lower life expectancy and poorer health outcomes 


of Indigenous Australians; lower accumulated superannuation balances given 


more intermittent labour force participation and lower earnings; and the relative 


benefits of tax concessions to Indigenous and non-Indigenous clients.65   


33. Second, despite the increases in life expectancy said to justify the progressive 


increases in the pension age above the age of 65, a gap in life expectancy between 


Aboriginal and Torres Strait Islander Australians and non-Indigenous Australians 


continued to exist at the time of the amendments and persists to this day. That gap had, 


and has, a disparate and adverse impact on the enjoyment of Indigenous persons of 


their right to apply for and receive the age pension (discussed below from paragraph 


57). 


                                                
59


  Special Case, 19 [77]. 
60


  Special Case, 19 [77]. 
61


  Special Case, 15 [60(c)]. 
62


  Special Case, 19 [76]. 
63


  Special Case, 19 [78]. 
64


  Special Case, 20 [79]. 
65


  Special Case, 20 [79]. 
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Section 10 – applicable principles 


34. Section 10 of the RD Act “is directed to the operation of laws … which discriminate by 


reference to race, colour or national or ethnic origin”.66 Therefore, in considering whether 


the applicant and the represented persons enjoy the right to apply for and receive the 


pension to a more limited extent than their non-Indigenous counterparts, it is irrelevant 


that ss 23(5A) and 43 of the SS Act “are not expressly or impliedly addressed at, or 


intended to operate by reference to, a particular race”.67  


35. As Gleeson CJ, Gaudron, Gummow and Hayne observed in Western Australia v Ward, 


it is wrong to confine the operation of s 10 “to laws whose purpose can be identified as 


discriminatory”.68 In Mabo v Queensland (No 1)69 Deane J said that s 10(1) “is not to be 


given a legalistic or narrow interpretation … the section is to be construed as concerned 


not merely with matters of form but with matters of substance, that is to say, with the 


practical operation and effect of an impugned law”.70 


36. The question for the Court is whether the applicant and represented persons enjoy that 


right to a more limited extent than their non-Indigenous counterparts and, if so, whether 


or not that disparate enjoyment is by reason of the applicable provisions of the SS Act. 


37. That this is the correct approach to s 10 is confirmed by the High Court’s decision in 


Maloney. Maloney involved an offence under a Queensland law regulating possession 


of alcohol on Palm Island. The relevant law was not of general application throughout 


Queensland – it was a facially neutral law that only applied relevantly to “restricted 


areas” in Palm Island whose population was almost entirely Aboriginal. The law was 


held to not contravene s 10 because it was found to be a “special measure”, but five 


members of the Court held that it would have otherwise contravened s 10.71  


38. Significantly, in Maloney the Queensland Solicitor-General submitted that s 10(1) 


operated only on a law which was expressly or “in fact in truth” based on a racially-


                                                
66


  Gerhardy v Brown (1985) 159 CLR 70 at 92 (Mason J).  See also Sahak v Minister for 
Immigration and Multicultural Affairs (2002) FCR 514 at 523 [34] (Goldberg and Hely JJ). 


67
  Cf Concise Response, [5(i)]. 


68
  Western Australia v Ward (2002) 213 CLR 1 at 99 [105]. 


69
  (1988) 166 CLR 1. 


70
  Mabo v Queensland (No 1) (1988) 166 CLR 186 at 230 (Deane J), emphasis added, cited with 


approval in Western Australia v Ward (2002) 213 CLR 1 at 103 [115] (Gleeson CJ, Gaudron, 
Gummow and Hayne JJ). 


71
  Maloney (2013) 252 CLR 168 at 191 [38] (French CJ), 206 [84] – [85] (Hayne J, Crennan J 


agreeing at [112]), 241 [197], 252 [227] (Bell J), 291 [323], 306 [378] (Gageler J). 
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based criterion.72 That argument was expressly or implicitly rejected by four members of 


the Court.73 Chief Justice French observed that “the section is directed to the 


discriminatory operation and effect of the legislation” and that “the impugned provisions 


effected an operational discrimination notwithstanding the race-neutral language” of the 


relevant provision.74 Justice Hayne (with whom Crennan J agreed)75 emphasised that 


the statutory text and its reference to “enjoyment” of rights is controlling, and “the 


operation of s 10 is not confined to laws the purpose of which can be described as 


‘discriminatory’”.76 Similarly, Justice Bell stated that the court must look to the practical 


operation and effect of the law and is “concerned not merely with matters of form, but 


with substance”.77 Justice Gageler observed that Mabo No.1, the Native Title Act Case 


and Ward emphasised that s 10 was not confined to laws that made a distinction based 


on race or whose purpose was discriminatory, but turned rather on the effect of a law on 


the relative enjoyment of a right by persons of different races.78 


39. If, and to the extent that, any intermediate courts of appeal appear to approach the 


passages cited above concerning s 10 differently, the majority view in Maloney is to be 


applied in the present matter. 


Other s 10 cases at the intermediate appellate level – Munkara, Sahak and Hamzy 


40. In Munkara v Bencsevich,79 the Court of Appeal of the Northern Territory distinguished 


Maloney. The Court considered, among other things, whether various provisions of NT’s 


Alcohol Protection Orders Act 2013 engaged s 10 and were to be treated as inoperative 


                                                
72


  Maloney v The Queen [2012] HCA Trans 342 at line 3302.  And see, Iines 3201-3348.  See also, 
Maloney (2013) 252 CLR 168 at 172. 


73
  Maloney (2013) 252 CLR 168 at 200 [65], 204-205 [78] and 206 [84] (Hayne J, Crennan J 


agreeing at 213 [112]), 226-227 [148] (Kiefel J), 291 [322]-[323] and 297 [343(a)] (Gageler J). 
74


  Maloney (2013) 252 CLR 168, [11] and [38] (French CJ) (emphasis added). 
75


  Maloney (2013) 252 CLR 168 at 213 [112] (Crennan J). 
76


  Maloney (2013) 252 CLR 168 at 200 [65] (Hayne J) (emphasis in original). See also Maloney, 
201 [68], 204 – 205 [78], 206 [84] (Hayne J), 242 [200] (Bell J). 


77
  Maloney 2013) 252 CLR 168 at 244 [204] (Bell J) citing Western Australia v Ward (2002) 213 


CLR 1 at 103 [115] (Gleeson CJ), citing Mabo v Queensland No 1 (1988) 166 CLR 186 at 230 
(Deane J). 


78
  Maloney (2013) 252 CLR 168 at 283 – 284 [306] – [307] (Gageler J). 


79
  [2018] NTCA 4. 
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as a result. The leading judgment on the RD Act was that of Blokland J, but all three 


judges agreed that s 10 did not apply.80 


41. Justice Blokland accepted that alcohol protection orders made under the relevant Act 


“overwhelmingly impacted on Indigenous people in the Northern Territory”, with 86% of 


those orders being issued to Indigenous persons.81 However, her Honour agreed with 


the primary judge’s view that “any adverse effect suffered by Aboriginal persons as a 


result of the imposition of an alcohol protection order is not as a result of the law itself 


but as a result of the person committing the qualifying offence whilst affected by 


alcohol”.82 Justice Blokland appeared to be of the view that in order for s 10 to apply, a 


purpose of the impugned law needed to include its discriminatory effect. So much 


emerges from the proposition, central to her Honour’s reasoning, that the impugned 


legislation in that case did no more than “place consequences on people’s behaviour”.83 


Justice Blokland held that Maloney could be distinguished because in Maloney the 


legislative scheme under consideration “was directed at the largely Aboriginal population 


of one community … [who] suffered disadvantage without any wrongdoing or qualifying 


conduct on their part”.84 


42. Justice Blokland sought to support her analysis by reference to the reasoning of 


Goldberg and Hely JJ in Sahak v Minister for Immigration and Multicultural Affairs.85 


Sahak concerned s 478 of the Migration Act 1958 (Cth), which imposed a 28 day, non-


extendable time limit within which an unsuccessful asylum seeker could apply for review 


by the Federal Court. The appellant’s application was lodged outside that time limit 


because of circumstances arising from his inability to speak or read English. The 


appellant argued that he enjoyed the rights of equality before the law and access to the 


courts to a more limited extent than persons whose race or national origin was English-


speaking.   


43. In rejecting the claim, Goldberg and Hely JJ held that “[a]ny differential effect which the 


application of s 478 of the Act produces is not based on race, colour, descent or national 


or ethnic origin, but rather on the individual personal circumstances of each applicant”.86 


                                                
80


  Munkara [2018] NTCA 4 at [15] (Kelly J), [179] (Barr J). 
81


  Munkara [2018] NTCA 4 at [96]. 
82


  Munkara [2018] NTCA 4 at [99]. 
83


  Munkara [2018] NTCA 4 at [103]. 
84


  Munkara [2018] NTCA 4 at [99]. 
85


  Munkara [2018] NTCA 4 at [115]-[119], referring to Sahak (2002) 123 FCR 514. 
86


  Sahak (2002) 123 FCR 525 at 525 [45] 
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Their Honours concluded that s 478 in its terms and operation did not have a differential 


or discriminatory impact on English and non-English speaking applicants for review of a 


Tribunal decision under s 476. Rather, it operated uniformly.87   


44. Although North J concurred in the result in Sahak,88 his Honour did not agree with the 


dispositive reasoning of Goldberg and Hely JJ. Rather, North J reasoned as follows:  


[6]   However, it is appropriate that I indicate a strong inclination to the view that s 478 


would in those circumstances, as a practical matter, restrict the right of persons such 


as the appellants to access the right to challenge decisions of the Tribunal to an extent 


that persons of other national origins do not experience. In particular, to say that any 


differential impact is suffered not because of national origin, but rather as a result of 


individual personal circumstances, appears to me to adopt a verbal formula which 


avoids the real and practical discrimination which flows as a result of the operation of s 


478. 


[7]   Although arising in a different statutory context, the point may be illustrated by 


reference to the landmark decision of the Supreme Court of the United States of 


America in Griggs v Duke Power Co (1971) 401 US 424. 


[8]   The question in that case was whether an employer's requirement that applicants 


for employment pass an intelligence test or hold a school diploma was an unlawful 


employment practice. Such a practice was a practice which deprived the applicant of 


an employment opportunity or adversely affected their status because of, inter alia, 


their race or colour. The requirement was shown to operate to disqualify Negroes at a 


substantially higher rate than white applicants. The reason was that Negroes had 


historically enjoyed much lower educational opportunities than whites. 


[9]   It was not said that Negroes suffered discrimination by reason of their personal 


educational standards but rather by reason of race or colour. To approach anti-


discrimination provisions in the former way would rob them of much of their intended 


force. Such a construction runs counter to the aims of such legislation.” 


45. The apparent divergence from Maloney of the views expressed in Sahak and Munkara 


has recently been the subject of detailed consideration by Basten JA in Hamzy v 


                                                
87


  Sahak (2002) 123 FCR 525 at 525 [49]. 
88


  On the basis that the right to judicial review was also given to the applicant by s 75(v) of the 
Constitution: Sahak (2002) 123 FCR 525 at 516 [4]. 
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Commissioner of Corrective Services NSW.89 The appellant was an inmate at a 


correctional facility and had been designated an “extreme high risk inmate”. The appeal 


concerned, among other things, whether regulations that required most communications 


by inmates of that designation to be conducted in English were inconsistent with s 10(1) 


or s 9(1) of the RD Act and invalid to the extent of that inconsistency by the operation of 


s 109 of the Constitution.  


46. Two judges held that s 10 of the RD Act was not engaged because there was no other 


law which conferred a right enjoyed by persons of another race, colour or national or 


ethnic origin which, as required by s 10, could be relied upon by the appellant.90 Justice 


Basten agreed that the appellant’s claim had to be dismissed,91 but expressly rejected 


the reasoning of the primary judge that (i) “there will be no breach of s 10(1) if a person 


does not enjoy a human right, or does so to a lesser extent, because of his or her 


individual personal circumstances” and (ii) that the fact that Mr Hamzy was required to 


speak English was the result of the “personal circumstances of him being in custody”.92  


47. Justice Basten held that “this reasoning cannot be accepted; nor, to the extent it finds 


support in [Sahak] … should that reasoning be followed.93 His Honour was critical of the 


reasoning of Goldberg and Hely JJ in this respect, noting the likely inconsistency with 


the reasoning adopted in Maloney,94 and expressly preferred the passage of North J 


extracted above as being consistent with other authority.95 


48. The reasoning of North J in Sahak and Basten J in Hamzy coheres with the reasoning in 


Maloney identified above and should be preferred by this Court, given that this Court 


“should not depart from seriously considered dicta” of a majority of the High Court.96 


That dicta is, in any event, correct in principle. Facially neutral provisions will only ever 


have a differential impact on one race as compared to another by reason of the facts on 


which the law operates. Central to s 10 is that it does not require any express or implicit 


                                                
89


  Hamzy [2022] NSWCA 16. 
90


  Hamzy [2022] NSWCA 16 at [274] (Leeming JA), Bathurst CJ agreeing at [3]. 
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  Hamzy [2022] NSWCA 16 at [89]-[91]. 
92


  Hamzy [2022] NSWCA 16 at [23]. 
93


  Hamzy [2022] NSWCA 16 at [24]. 
94


  Hamzy [2022] NSWCA 16 at [28]. 
95


  Hamzy [2022] NSWCA 16 at [26]-[27]. 
96


  Hill v Zuda Pty Ltd [2022] HCA 21 at [25] (Kiefel CJ, Gageler, Keane, Gordon, Edelman, Steward, 
Gleeson JJ). In contrast, intermediate appellate courts are required to follow the “seriously 
considered dicta” of other intermediate appellate courts but may depart from that dicta if 
convinced that it is “plainly wrong” or that there are compelling reasons to do so: Farah 
Constructions Pty Ltd v Say-Dee Pty Ltd (2007) 230 CLR 89. 
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discriminatory purpose or intention — because, relevantly, under the Convention it is the 


effect that matters, not the purpose.97 Rather, s 10 applies where, by reason of the law, 


persons of one race enjoy the right to a more limited extent than persons of another 


race. It cannot be avoided by attributing the discriminatory impact to a circumstance 


other than race — such as English proficiency, educational attainment or life 


expectancy. That is particularly so where, as is the case here, the circumstance is a 


function of race. To do so would, as North J observed, be to “adopt a verbal formula 


which avoids the real and practical discrimination which flows as a result of the 


operation of” the law. To do so would be inconsistent with the purpose and objects of the 


RD Act and the Convention, and would significantly deprive s 10 of its intended 


operation in giving effect to Australia’s obligations under the Convention. 


Section 10 and disparate impact 


49. The conclusion arrived at above is further fortified by the established principle that s 10 


covers indirect discrimination.98 


50. The concept of indirect discrimination was articulated by the US Supreme Court in 


Griggs (relied on by North J in Sahak).99 Griggs has been referred to with approval in 


Australia,100 including in the High Court.101 For example: 


50.1 In Purvis v New South Wales, Gummow, Hayne and Heydon JJ referred to 


Griggs noting the acceptance in the United States “that, in some cases, 


nominally equal treatment can disguise discrimination”.102 Their Honours further 


observed: “As Gaudron and McHugh JJ were later to point out in Castlemaine 


Tooheys Ltd v South Australia, to proceed as if there is no difference, even 


though there is a relevant difference, may be discriminatory”.103   


                                                
97


  As was observed in Maloney (2013) 252 CLR 168: see at 179-80 [10]-[11] (French CJ); 226-227 
[148] (Kiefel J); 242 [201] (Bell J); 280 [299], 292 [325] (Gageler J). 
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  Nguyen v Refugee Review Tribunal (1997) 74 FCR 311 at 318F (Tamberlin J) referring to 


Griggs v Duke Power Co (1971) 401 US 424. 
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  See paragraph 44 above. 
100


  Including in Hamzy 2022] NSWCA at [47]–[48] (Basten JA). 
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  See Waters v Public Transport (1991) 173 CLR 349 at 357, 358, 363, 365 (Mason CJ and 
Gaudron J), 392 (Dawson and Toohey JJ).  Cf Waters (1991) 173 CLR 349 at 410 (McHugh J). 


102
  Purvis v New South Wales (2003) 217 CLR 92 at [210] (Gummow, Hayne and Heydon JJ).   
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50.2 In Street v the Queensland Bar Association,104 Justice Brennan referred to 


Griggs to support the proposition that s 117 of the Constitution was concerned 


with the “actual effect” produced by a law or other governmental action.105 


Similarly, Gaudron J  referred to Griggs in the context of developments in anti-


discrimination law, “which have led to an understanding that discrimination may 


be constituted by acts or decisions having a discriminatory effect or disparate 


impact”.106  


50.3 In Nguyen, after referring to Griggs, Tamberlin J said that “[i]n principle s 10 


should be given a beneficial interpretation and is, in my view, capable of applying 


to indirect discrimination”.107  


51. Further, in Moylan v Australia108 the petitioner (an Aboriginal Australian) claimed, by 


reference to ABS statistics, that the pension age requirements of the SS Act did not 


apply equitably to Aboriginal men and other Australians because Aboriginals did not live 


as long as other Australians.109 Australia submitted that the communication was 


inadmissible, including because Mr Moylan could have made a claim under s 10, noting 


that s 10 “can be extended to a law which indirectly affects the enjoyment of a human 


right by people of a particular race”.110 The Committee agreed and, on the basis that Mr 


Moylan had not pursued his domestic remedies, the Committee found that Mr Moylan’s 


communication was inadmissible and did not consider the merits.111 


52. It follows from the analysis set out above that s 10 will provide a remedy where the 


lesser enjoyment of a right by a particular race is by reason of the impugned law. That 


will be so even if that lesser enjoyment was not a purpose or intention of the law, and 


was not a result of using race as a criterion for the law’s operation. 
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  (1989) 168 CLR 416. 
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  Street (1989) 168 CLR 461 at 566 (Gaudron J). And see Street (1989) 168 CLR 461 at 581 
(McHugh). 
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  Nguyen (1997) 74 FCR 311 at 319B-C. 
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  Moylan v Australia at 3 [2.2]. 
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  Moylan v Australia at 4 [4.4]. 
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53. Decisions taken at an international level in respect of the right to social security reflect 


the same approach. For example, in Truijillo Calero v Ecuador,112 a decision of the 


United Nations Committee on Economic, Social and Cultural Rights (Social Rights 


Committee), the Committee considered, among other things, the right to social security 


guaranteed by Article 9 of the ICESCR.113 Ms Trujillo Calero claimed that Ecuador 


violated her Article 9 right to social security, which Article 2(2) of the ICESCR required 


be provided without discrimination. Ms Trujillo Calero’s complaint arose because she 


was unable to make voluntary contributions to the Ecuadorian Institute of Social Security 


for a period of eight months, on the basis of which she was denied access to the 


scheme in respect of which she had made over 300 voluntary contributions. The Social 


Rights Committee found that this constituted discriminatory treatment, despite the fact 


that the legal provision at issue was formulated in a neutral manner.114 


54. In reaching this conclusion, the Committee noted that “the Covenant prohibits any 


discrimination, whether in law or in fact, whether direct or indirect, which has the 


intention or effect of nullifying or impairing the equal enjoyment or exercise of the right to 


social security”.115 It observed that Ms Trujillo Calero was “part of a generation of women 


who dedicated the majority of their lives to unpaid domestic work and who faced greater 


obstacles than men in accessing their right to social security”,116 and held that it was 


incumbent on States to ensure that social security schemes “do not discriminate against 


women in law or in fact”, bearing in mind that “because of the persistence of stereotypes 


and structural causes, women spend much more time than men in unpaid work”.117  


55. The Social Rights Committee cautioned that while “[e]veryone has the right to social 


security, … States should give special attention to those individuals and groups who 


traditionally face difficulties in exercising this right …”.118 The Committee also held that 


“when relevant information is presented in a communication indicating, prima facie, the 


existence of a legal provision that, although formulated in a neutral manner, might in fact 
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affect a clearly higher percentage of women than men, it is for the State party to show 


that such a situation does not constitute indirect discrimination on grounds of gender”.119  


56. The above discussion establishes that s 10 may be engaged whether or not the 


applicable statutory provisions make a distinction expressly or impliedly based on race. 


Nor does the engagement of s 10 require that the discriminatory effect of the provisions 


was intended to be or was a purpose of the legislative scheme. It is the practical 


operation and effect of the provisions that is critical. 


Enjoyment of the right to the age pension to a more limited extent 


Gap in life expectancy means limited enjoyment of right 


57. The ordinary meaning of “enjoy”, in the sense used in s 10, is to “have the use or benefit 


of, have for one’s lot (something which affords pleasure, or is in of the nature of an 


advantage)”.120 When considering whether the applicant and the represented persons 


have a more limited enjoyment of the right to apply for and receive the age pension, it 


must be remembered that, for the reasons explained at the outset in paragraph 6, the 


concept of limited enjoyment should be understood so as to give s 10 as wide an 


operation as its terms permit.121 


58. The Commonwealth accepts that there is a gap in life expectancy between Aboriginal 


and Torres Strait Islander Australians and non-Indigenous Australians. In common with 


the applicant, the Commonwealth measures this gap by reference to data published by 


the ABS.122 


58.1 The most recent estimates of the gap in life expectancy released by the ABS are 


the ABS Life Tables.123 Table 1 of the ABS Life Tables shows that the gap in life 


expectancy between Aboriginal and Torres Strait Islander men and non-


Indigenous Australian men, aged 65 years, is 3.1 to 3.2 years.124  
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 22 


58.2 This estimate is, necessarily, a prediction of life expectancy of the group to which 


it relates ― in this case Australian men aged 65 during the current calendar year. 


Table 1 of the ABS Life Tables reflects that, on the basis of the data relied upon 


to reach the estimate, the applicant and the represented persons (when they 


reach the age of 65 years) are expected to live for 15.8 years to 80 and their 


non-Indigenous cohort are expected to live for 19 years to 84. 


59. The ABS Life Tables indicate that, in comparison to non-Indigenous men of the same 


age, Aboriginal and Torres Strait Islander men aged 65 years are not expected to live 


long enough to enjoy the right to apply for and receive the age pension to the same 


extent (i.e. for the same period) as their non-Indigenous counterparts are entitled to 


apply for and receive the age pension. In other words, based on the life expectancy gap, 


they will enjoy that entitlement for a shorter period than their non-Indigenous cohort.125  


60. Accordingly, the practical operation and effect of the pension age of 67 years applying to 


both Indigenous Australians and their non-Indigenous counterparts is that the former, 


including the applicant and represented persons, relevantly enjoy the right to a lesser 


extent.  


By reason of sections 23(5A) and 43 


61. The words “by reason of” in s 10 connote a “causal nexus” between, in this case, the 


disparate enjoyment of the right to apply for and receive the age pension on the one 


hand, and ss 25(5A) and 43 of the SS Act on the other. The “nature of the causal nexus 


is to reflect the principles and objectives of the Convention”.126 In short, the relevant 


requirement is a direct relationship between the operation of the law and the differential 


enjoyment of the right.127  


62. In this case, the direct relationship exists because: 


62.1 sections 23(5A) and 43 of the SS Act determine the conditions that must be met 


in order for a person to qualify for the age pension — including the condition that 


the person must reach the pension age; 
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62.2 if a person does not reach the pension age, that person cannot qualify for the 


age pension; 


62.3 the gap in life expectancy means that fewer persons in the applicant and 


represented persons’ age cohort will receive the age pension, and those that do 


will (on average) receive it for a lesser period of time as compared to persons in 


the equivalent non-Indigenous cohort;  


62.4 accordingly, persons in the first cohort, being the applicant and represented 


persons, relevantly enjoy the right to a lesser extent (see paragraph 58.1 above); 


62.5 that lesser enjoyment arises by reason of ss 23(5A) and 43 imposing the same 


pension age requirement on the applicant and represented persons and their 


non-Indigenous counterparts, despite the accepted fact of the gap in life 


expectancy between the two cohorts. 


63. In other words, persons of a particular race (Indigenous men aged 65 in 2022) enjoy the 


right to apply for and receive the age pension to a lesser extent than persons of another 


race (non-Indigenous men in the equivalent age cohort), that is a direct result of the 


practical operation and effect of the law.128  


64. For the reasons discussed at paragraph 48, attributing this lesser enjoyment to the 


personal circumstances of the applicant and represented persons, in an attempt to avoid 


the protection provided by s 10, would be to impermissibly adopt a “verbal formula” that 


avoids the real and practical discrimination which is effected by the application of the 


SS Act’s pension age provisions to Indigenous persons aged 65 who suffer the 


disparate impact because of the life expectancy gap in respect of that cohort.   


65. That is particularly so in circumstances where there is no dispute that the life expectancy 


gap is a function of race.129 In fact, in this proceeding the Commonwealth has previously 


summarised the reasons for the lower average life expectancy of Aboriginal and Torres 


Strait Islander people as follows:130 


65.1 The lower life expectancy of Aboriginal and Torres Strait Islander Australians is 


based on poorer health outcomes. 


                                                
128


  Maloney (2013) 252 CLR 168. 
129


  Special Case, 10 [29]. 
130


  First respondent’s outline of submissions in support of application for case stated, dated 25 May 
2022, paragraph 15. 
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65.2 Those poorer health outcomes are referable, in turn, to various inter-related race-


based factors such as: 


(a) a higher incidence of chronic disease (leading to a higher overall burden of 


disease); 


(b) higher social and economic disadvantages arising from factors such as the 


ongoing effects of colonisation, historical loss of land, intergenerational 


trauma, loss of self-determination, attenuation of culture and community, 


poorer education, poorer employment, poorer housing, poorer income, and 


poorer access to health care. 


66. The Commonwealth also accepts the accuracy of the more detailed account of those 


matters in Part B of the Special Case.131  


67. The lower life expectancy of Aboriginal and Torres Strait Islander Australians is 


intrinsically and inextricably associated with race, because their experience of greater 


adverse health outcomes compared to non-Indigenous Australians is “shaped by a 


range of interconnected structural, social and cultural determinants of health including 


the historical and ongoing consequences of colonisation”.132 As Basten J noted in 


Hamzy, “a characteristic of Aboriginal communities is that they suffer levels of 


deprivations and disadvantage, partly associated with the destruction of their traditional 


ways of life and of their association with traditional lands. These characteristics 


themselves derive from and reflect the ethnic origin of the affected community”.133   


68. To avoid the application of s 10 by reference to the “personal circumstances” of the 


applicant and represented persons in this case “would be analogous to dismissing 


Ms Maloney’s claim on the basis that the adverse operation of the law was attributable 


to her residing on Palm Island”,134 or dismissing the claim in Griggs on the basis of the 


personal circumstances of “long received inferior education in segregated schools”.135 It 


would ignore the undeniable fact that the identified disparate enjoyment (of job 


                                                
131


  Special Case, 1 [1(b)]. 
132


  Special Case, 10 [29]. 
133


  Hamzy [2022] NSWCA 16 at [32]. 
134


  Hamzy [2022] NSWCA 16 at [39] (Basten JA). 
135


  Griggs (1971) 401 US 424 at 430. 
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prospects in Griggs and the right to the age pension in this case) is directly attributable 


to race.136 


69. To fail to recognise the causal connection identified at above, would be inconsistent with 


the objects of the RD Act and would rob s 10 of much of its meaning and effect. 


Alternatively, “by reason” of the 2009 Amendment Act 


70. In his primary case, the applicant relies upon the life expectancy statistics prepared by 


the ABS — in particular, the life expectancy gap of 3.1 to 3.2 years for the applicant and 


the represented persons in his age group as compared to non-Indigenous persons in the 


same cohort (see above at paragraph 58.1).  The applicant has rounded off those 


figures to 3 years “or thereabouts”. 


71. However, the applicant submits, by way of alternative submission only, that even if, as 


the Commonwealth appears to contend, those actual statistics are not able to be relied 


upon by the applicant, s 10 is nevertheless engaged by the 2009 Amendment Act. That 


is because: 


71.1 Section 3 and the Schedule to the 2009 Amendment Act operated to, among 


other things, increase the pension age for the applicant and the represented 


persons from 65 to 67 years. 


71.2 The pension age was increased on the basis that Australians were living longer 


and that an increase in the pension age would therefore improve retirement 


outcomes and reflect the increases in life expectancy.  


71.3 However, there was and is a gap in life expectancy between Indigenous and 


non-Indigenous Australians, which was not taken into account and is not 


narrowing.  


71.4 As a consequence, the blanket 2 year increase in the pension age introduced by 


the 2009 Amendment Act necessarily has the effect that, by reason of the 2009 


Amendment Act, Indigenous Australians experience a lesser enjoyment of the 


right to apply for and receive the age pension than non-Indigenous Australians. 


                                                
136


  Griggs (1971) 401 US 424 at 430. 
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71.5 To put it another way, a gap of at least 2 years in the life expectancy of 


Indigenous and non-Indigenous males aged 65 in 2022, is clearly established on 


the evidence.  The disparate effect and impact caused by the 2009 Amendment 


Act is that Indigenous Australians, despite having a life expectancy at least 2 


years shorter than non-Indigenous Australians, had to wait an extra two years to 


enjoy the right to apply for and receive the age pension. Therefore the practical 


operation of the amendment was that the right of the applicant and represented 


persons to enjoy the age pension was less than that of non-Indigenous 


Australians. The “at least two years”, like the 3.1 to 3.2 year gap, can be applied 


if the Commonwealth succeeds in arguing its claim that the 3.1 to 3.2 year gap is 


not able to be applied in this case. 


72. On that basis, the applicant’s alternative argument is that s 10 operates such that the 


2009 Amendment Act provisions, that introduced the higher pension age, have no effect 


in their application to the applicant and represented persons. Accordingly the pre-


amendment pension age for men, being 65 years, applies (see paragraph 24 above). 


C. APPLICANT AND REPRESENTED PERSONS HAVE THE SAME INTEREST 


73. The applicant submits that he and the represented persons have the “same interest” in 


the proceeding for the purposes of r 9.21 of the Federal Court Rules 2011 (Cth). This 


requirement was considered in some detail by Murphy J in O’Donnell v Commonwealth 


of Australia.137 His Honour noted that Carnie v Esanda Finance Corporation Limited138 


established that if the applicant and the represented persons “have a community of 


interest in the determination of some substantial issue of law or fact in the action they 


have the same interest within the meaning of the rule”.139 His Honour explained that the 


question of whether a same interest exists must be judged by reference to the effect of 


the matters at issue on the rights and obligations of the representing party and the 


represented persons.140 And that “Carnie also establishes that it is unnecessary for the 


applicant to show that her interests coincide with those of the represented persons in 


                                                
137


  [2021] FCA 1223. 
138


  (1995) 182 CLR 398 
139


  O’Donnell [2021] FCA 1223 at 6 [20] referring to Carnie (1995) 182 CLR 398 at 427 (McHugh), 
408 (Brennan J), 421 (Toohey and Gaudron JJ).  And also Carnie (1995) 182 CLR 398 at 404 
(Mason CJ, Deane and Dawson JJ). 


140
  O’Donnell [2021] FCA 1223 at 12 [40] citing Stacey Brothers Plumbing Pty Ltd v Waterco Limited 


[2009] FCA 438 at [25] (Kenny J). 
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relation to every issue or all forms of relief sought in the proceeding, whether sought 


personally or in a representative capacity”.141 


74. The applicant and the represented persons are all Indigenous male residents of 


Australia who:142 


(a) will turn 65 years of age in 2022; 


(b) fall within Item 5 of the table set out in s 23(5A) of the SS Act and will 


therefore satisfy the pension age requirement when they turn 67; 


(c) satisfy the other qualification criteria in s 43 and the payability criteria in 


ss 44-47A of the SS Act; 


(d) in the event that the applicant succeeds in establishing in this proceeding 


that, by reason of the application of s 10 of the RD Act, the pension age 


for the applicant and the represented persons was not 67 years of age as 


specified in s 23(5A) of the SS Act, but, rather, was: 


(i) 64 years of age; or 


(ii) some other age less than 67 years of age, they will: 


(iii) satisfy the pension age requirement upon turning 64 years of age or 


some other age less than 67 years of age; and 


(iv) will be entitled to be paid the age pension if they make a claim for it and 


at the date of the claim they continue to satisfy the other qualification 


criteria in s 43 and the payability criteria in ss 44-47A of the SS Act. 


75. The applicant and represented persons therefore have a community of interest in the 


determination of the questions of law before the Court in this proceeding. 


                                                
141


  O’Donnell [2021] FCA 1223 at 14 [44] 
142


  Special Case, 7 [19]. 







 28 


D. DISPOSITION 


76. For the reasons developed above, the remedial operation of s 10 of the RD Act is 


engaged because: 


76.1 by reason of ss 23(5A) and 43 of the SS Act, the applicant and the represented 


persons enjoy the right to apply for and receive the age pension to a lesser 


extent than their non-Indigenous counterparts; or 


76.2 alternatively, by reason of s 3 and Schedule 11, item 1, of the 2009 Amendment 


Act (as it applied to item 5 of the table in s 23(5A) of the SS Act), the applicant 


and the represented persons enjoy the right to apply for and receive the age 


pension to a lesser extent than their non-Indigenous counterparts. 


77. It follows that the questions of law set out at paragraphs 99 and 100 of the Special Case 


ought be answered as follows. 


Question 1 


Do the Applicant and each of the represented persons have the same interest in the 


proceeding, save for the relief set out in paragraph 2 of the amended originating 


application? 


Answer: Yes. 


Question 2 


Do: 


(a) the applicant; and, or alternatively 


(b) the represented persons, 


enjoy the right to apply for and receive the age pension “to a more limited extent” (within 


the meaning of that expression in s 10 of the RD Act) than non-Indigenous men born on 


or between 1 January 1957 and 31 December 1957, by reason of ss 23(5A) and 43 of 


the SS Act? 


Answer 2(a): Yes. 


Answer 2(b): Yes. 
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Question 3 


If the answer to Question 2 is yes, does s 10 of the RD Act operate such that the 


“pension age” for: 


(a) the applicant; and, or alternatively 


(b) the represented persons, 


for the purposes of item 5 of the Table appearing in s 23(5A) of the SS Act, and for the 


purposes of s 43 of the SS Act, is: 


(c) 64 years of age? 


(d) any other age less than 67 years of age? 


Answer 3: 


The pension age for the applicant and each of the represented persons for the purposes 


of item 5 of the Table appearing in s 23(5A) of the SS Act, and for the purposes of s 43 


of the SS Act is 64 years. 


Alternative answer 3: 


The pension age for the applicant and each of the represented persons for the purposes 


of item 5 of the Table appearing in s 23(5A) of the SS Act, and for the purposes of s 43 


of the SS Act is 65 years. 
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A. INTRODUCTION  


1. Section 10(1) of the Racial Discrimination Act 1975 (Cth) (RDA) provides: 


If, by reason of, or of a provision of, a law of the 
Commonwealth or of a State or Territory, persons of a 
particular race, colour or national or ethnic origin do not 
enjoy a right that is enjoyed by persons of another race, 
colour or national or ethnic origin, or enjoy a right to a more 
limited extent than persons of another race, colour or 
national or ethnic origin, then, notwithstanding anything in 
that law, persons of the first-mentioned race, colour or 
national or ethnic origin shall, by force of this section, enjoy 
that right to the same extent as persons of that other race, 
colour or national or ethnic origin. 


2. The Applicant contends that s 10(1) of the RDA is engaged by the age criterion 


in ss 23(5A) and 43 of the Social Security Act 1991 (Cth) (SSA), which 


prescribes a minimum age of 67 years for men born on or after 1 January 1957 


to qualify for the age pension. The premise of the Applicant’s argument is that 


Aboriginal and Torres Strait Islander (Indigenous) men born between 


1 January 1957 and 31 December 1957 have lower average life expectancies 


than non-Indigenous men of the same age.  


3. The Commonwealth recognises and accepts that there is, and has historically 


been, a life expectancy gap between Indigenous and non-Indigenous 


Australians.1 The connection between the Applicant’s race, colour, descent or 


national or ethnic origin (race) and life expectancies is also accepted.2 But 


                                                
1  Special Case at [21]. 
2  Special Case at [29].  
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s 10(1) of the RDA does not provide a legal mechanism for redressing these 


issues, for two primary reasons. 


4. First, s 10(1) of the RDA is directed to a provision of a law that distinguishes 


between people of a particular race, and other people, and confers different 


entitlements or restrictions to each cohort affecting their rights. The distinction, 


caused “by reason of” the law, must divide people of a particular race from 


others. This may be done expressly. It may also be caused indirectly, using a 


neutral criterion deliberately chosen to target a particular race, or which has the 


effect of distinguishing a particular race from others. But the impugned provision 


must directly cause a distinction in the treatment of the two cohorts, and the 


distinction must be either intended to create, or create in effect, a distinction in 


the extent to which each cohort enjoys a right. 


5. Sections 23(5A) and 43 of the SSA draw a distinction between men born after 


1 January 1957 who are 67 years of age and above, and men below that age. 


Age pension benefits, where available, may be conferred upon the former group 


and not the latter. The distinction does not create a divide, either in effect or on 


purpose, between men of a particular race and other men. Men of all races exist 


within both cohorts.  


6. The Applicant contends that s 10(1) of the RDA is engaged by provisions where 


the legislative criterion for conferring entitlements or restrictions does not single 


out a particular race for different treatment deliberately or in effect (such as 


ss 23(5A) and 43 of the SSA) but where, based on statistical averaging, there 


is a “disparate impact” on people of a particular race arising from factors 


operating outside the law. This contention circumvents the express exclusion 


for special measure laws that secure the advancement of particular races found 


in s 8(1) of the RDA, and requires the judiciary to adjust every law of general 


application which benefits or restricts rights, but which fails to achieve complete 


equality of outcomes as between all members of all racial groups. 


7. The Applicant’s contended extension of s 10(1) of the RDA is not supported by 


the principles of statutory construction, case authority addressing the 


application of s 10 of the RDA, or international jurisprudence. Moreover, the 


implications of the Applicant’s construction of s 10(1) of the RDA are far 


reaching and, potentially, may work to disadvantage Indigenous Australians, 


and people of other races, in other contexts. 
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8. The second reason why s 10(1) of the RDA does not provide a legal mechanism 


for redressing the life expectancy gap between Indigenous and non-Indigenous 


Australians is that, for s 10(1) of the RDA to be engaged, persons of a particular 


race must enjoy a “right” to a “more limited extent” than persons of another race.  


9. It is uncontroversial between the parties that the right to social security is a 


“right” for the purposes of s 10(1) of the RDA, and that the age pension forms 


part of the right to social security.3 It is wrong, however, to assess people’s 


rights to social security by considering age pension benefits in isolation from, 


and to the exclusion of, the context of the broader social security right of which 


it forms part, as the Applicant urges this Court to do. The age pension is merely 


one component of a range of social security benefits in Australia which protect 


against circumstances of economic vulnerability that may exist separately, or in 


addition to, old age. 


10. Equally, it is wrong to measure the “extent” of people’s enjoyment of age 


pension benefits by the period of time in which they are received, as the 


Applicant contends. The statutory history of the age pension demonstrates its 


purpose is to support the economic needs of people after the age set by 


Parliament for their anticipated working lives to come to an end; and not to 


provide pension benefits for a particular number of years at the end of a 


person’s life.  


11. The Applicant’s proposed methodology to measure whether Indigenous men 


enjoy a “right” to social security to a “more limited extent” than their non-


Indigenous counterparts is, for these reasons, conceptually flawed. Outside the 


confines of the Applicant’s case, this has significant and, in some 


circumstances perverse, ramifications. For these reasons the Applicant’s 


proposed methodology should not be accepted by the Court.  


12. Moreover, even if the Applicant’s proposed methodology is adopted, the life 


expectancy data upon which the Applicant relies does not provide an adequate 


evidential basis to demonstrate to the Court that the extent of the enjoyment of 


the right to the age pension by the Applicant and the represented persons is 


curbed in a sufficient way to enliven the operation of s 10(1) of the RDA in the 


way sought by the Applicant.  


                                                
3  Amended Concise Statement at [10]; Amended Concise Response at [10].  
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13. The matters outlined above are addressed further in the Commonwealth’s 


submissions to Questions 2 and 3 of the questions of law in Part D of the 


Special Case, which are set out first in the submissions below. Question 1, 


which addresses the difficulties arising with respect to the representative nature 


of the Applicant’s claim, is addressed thereafter. 


B. QUESTION 2: WHETHER THE APPLICANT AND THE REPRESENTED 
PERSONS ENJOY THE RIGHT TO APPLY FOR AND RECEIVE THE AGE 
PENSION TO A MORE LIMITED EXTENT 


14. Question 2 of the questions of law set out in Part D of the Special Case4 asks 


whether the Applicant and each of the represented persons enjoy the right to 


apply for and receive the age pension “to a more limited extent” (within the 


meaning of that expression in s 10 of the RDA) than non-Indigenous men born 


on or between 1 January 1957 and 31 December 1957, by reason of ss 23(5A) 


and 43 of the SSA. 


15. The Commonwealth submits that the answer to Question 2 is “no”. 


16. In broad overview, the Commonwealth provides two reasons for this answer. 


The first, which is addressed in the following part, is that the application of 


s 10(1) of the RDA does not extend to legislative provisions which adopt a 


neutral criterion for enhancing or restricting people’s rights (such as ss 23(5A) 


and 43 of the SSA) simply by reason that a “disparate impact” on people of a 


particular race arises from factors operating outside the law on a statistical 


analysis. Section 10(1) of the RDA may be engaged by a provision which 


adopts a neutral criterion only if, “by reason of” the law, different entitlements 


or restrictions are conferred on people of a particular race, on the one hand, 


and other people, on the other, affecting their rights.  


17. The second, which is addressed subsequently, is that s 10(1) of the RDA is 


only engaged where people of a particular race enjoy a “right” to a “more limited 


extent” than people of another race. The Applicant has not established a lesser 


enjoyment of rights by Indigenous men born between 1 January 1957 and 31 


December 1957 than their non-Indigenous counterparts because the 


                                                
4  Special Case at [100]. 
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Applicant’s proposed methodology for making this assessment is not sound, 


and the evidence upon which he relies is not sufficient. 


C. THE LIMITATIONS ON THE APPLICATION OF S 10(1) OF THE RDA TO 
NEUTRAL LAWS 


18. Properly construed, s 10(1) of the RDA is concerned with a provision of a law 


that distinguishes between people of a particular race, and other people, and 


confers different entitlements or restrictions to each cohort affecting their rights. 


The distinction, caused by the law, must divide people of a particular race from 


others.  


19. As addressed in further detail by reference to the case authorities in Part E, the 


distinction between races may be made expressly in the impugned law. It may 


also be caused indirectly, through the use of a neutral criterion deliberately 


chosen to target a particular race, or which has the effect of distinguishing a 


particular race from others. The differential treatment may affect a subset of 


people of a particular race rather than the whole race; it may even affect some 


members of another race aside from those who have been racially targeted. 


But the impugned provision must directly cause a distinction in the treatment of 


the two cohorts, and the distinction must be either intended to create, or create 


in effect, a racial division between the composition of those two cohorts. 


20. Sections 23(5A) and 43 of the SSA draw a distinction between men born after 


1 January 1957 who are 67 years of age and above, and men below that age. 


Age pension benefits, where available, may be conferred upon the former group 


and not the latter. The distinction does not create a divide, either in effect or on 


purpose, between men of a particular race and other men. Men of all races exist 


within both cohorts.  


21. The Applicant contends that s 10(1) of the RDA is engaged by provisions such 


as ss 23(5A) and 43 of the SSA, which confer entitlements or restrictions on all 


people universally without singling out a particular race for different treatment 


deliberately or in effect, but where, based on statistical averaging, there is a 


“disparate impact” on people of a particular race arising from factors operating 


outside the law. The “disparate impact” in this case is said to be the difference 
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in the length of time for which age pension benefits may, on average, be 


expected to be received by men of a certain age. 


22. In Parts F to I, the Commonwealth explains that this “disparate impact” does 


not mean that the Applicant or represented persons enjoy a right “to a more 


limited extent than persons of another race” for the purposes of s 10(1) of the 


RDA. Even if this “disparate impact” could be characterised as a lesser 


enjoyment of a right, however, it is not “by reason of” the provisions of the SSA. 


It is caused by circumstances that affect the life expectancies of Indigenous 


men, most significantly their health outcomes.5 Those health outcomes, and in 


turn life expectancies, are not altered, one way or the other, by the age chosen 


in ss 23(5A) and 43 of the SSA. They arise from factors operating wholly 


outside the provisions of the SSA. The connection between race and life 


expectancies is not disputed,6 but it does not trigger s 10(1) of the RDA. 


23. The Applicant’s contended application of s 10(1) of the RDA to laws that do not 


distinguish between people of a particular race, and other people, is not 


supported by: 


(a) the principles of statutory construction; 


(b) case authorities on s 10 of the RDA; 


(c) international and other jurisprudence. 


24. Each is addressed in turn below. 


D. PRINCIPLES OF STATUTORY CONSTRUCTION 


D.1 The text  


25. The task of statutory construction must begin with a consideration of the text 


of the provision itself, as the language actually employed in the legislation is 


the surest guide to legislative intention.7   


26. Section 10 of the RDA provides: 


                                                
5  Special Case at [29]. 
6  Special Case at [29].  
7  Alcan (NT) Alumina Pty Ltd v Commissioner of Territory Revenue (2009) 239 CLR 27 at [47] 


(Hayne, Heydon, Crennan and Kiefel JJ). See also Federal Commissioner of Taxation v 
Consolidated Media Holdings Ltd (2012) 250 CLR 503 at [39] (French CJ, Hayne, Crennan, 
Bell and Gageler JJ); SZTAL v Minister for Immigration and Border Protection (2017) 262 CLR 
362 at [14] (Kiefel CJ, Nettle and Gordon JJ), [37] (Gageler J). 
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Rights to equality before the law 
(1) If, by reason of, or of a provision of, a law of the 


Commonwealth or of a State or Territory, persons 
of a particular race, colour or national or ethnic 
origin do not enjoy a right that is enjoyed by 
persons of another race, colour or national or 
ethnic origin, or enjoy a right to a more limited 
extent than persons of another race, colour or 
national or ethnic origin, then, notwithstanding 
anything in that law, persons of the first-mentioned 
race, colour or national or ethnic origin shall, by 
force of this section, enjoy that right to the same 
extent as persons of that other race, colour or 
national or ethnic origin. 


(2) A reference in subsection (1) to a right includes a 
reference to a right of a kind referred to in Article 5 
of the Convention. 


(3)  Where a law contains a provision that: 


(a)   authorizes property owned by an Aboriginal 
or a Torres Strait Islander to be managed 
by another person without the consent of 
the Aboriginal or Torres Strait Islander; or 


(b)   prevents or restricts an Aboriginal or a 
Torres Strait Islander from terminating the 
management by another person of property 
owned by the Aboriginal or Torres Strait 
Islander; 


not being a provision that applies to persons generally 
without regard to their race, colour or national or ethnic 
origin, that provision shall be deemed to be a provision in 
relation to which subsection (1) applies and a reference in 
that subsection to a right includes a reference to a right of 
a person to manage property owned by the person. 


27. The reference to the Convention in s 10(2) of the RDA is a reference to the 


International Convention of the Elimination of All Forms of Racial Discrimination 


(Convention).  


D.1.1 By reason of 


28. Section 10(1) of the RDA begins, “If, by reason of, or of a provision of, a law of 


the Commonwealth or of a State or Territory…”. The expression “by reason of” 


is textually tied to “a provision of” a law, not to factors operating outside the law. 


The impugned provision must directly cause a distinction in the enjoyment of 
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rights by people of a particular race, compared with others. The subsequent 


expression “notwithstanding anything in that law” reinforces that s 10(1) of the 


RDA is concerned with the legal content of the impugned statutory provision, 


and its causative effect.   


29. It has long been accepted that the differential enjoyment of rights must be 


“produced by the law itself”,8 rather than circumstances external to the statutory 


framework, to engage s 10(1) of the RDA. The many case authorities which 


establish the requisite causal nexus between the differential enjoyment of rights 


and the operation or effect of the impugned provision are addressed in greater 


detail in Part E below.9 At this stage it is sufficient to note the consideration by 


Gageler J in Maloney v The Queen (2013) 252 CLR 168 (Maloney):10 


[337] The words “by reason of” in s 10 connote a causal 
nexus. The nature of that causal nexus is to reflect the 
principles and objectives of the Convention… 


[338] One aspect of the causal nexus is captured in the 
observation of Deane J in Mabo [No 1], endorsed in the 
Native Title Act Case, that s 10 is to be construed as 
concerned with the practical operation and effect of the 
relevant law. That focus on practical operation and effect 
is inconsistent with the drawing of a distinction between 
the law itself and the facts in relation to which the law 
operates.  The focus on practical operation is not, 
however, inconsistent with recognition that causation in 
fact is itself a question of degree.  What is required is a 
direct relationship between the practical operation of the 
law and the differential enjoyment of human rights.  
Differential enjoyment of human rights that is the direct 
result of the practical operation of a law fulfils the first of 
the two conditions for the existence of discrimination within 
the meaning of the Convention:  different treatment. 


                                                
8  Gerhardy v Brown (1985) 159 CLR 70 at 128 (Brennan J). See also Mason J at 99: “s 10 should 


be read in the light of the Convention as a provision which is directed to lack of enjoyment of a 
right arising by reason of a law whose purpose or effect is to create racial discrimination.” 
(emphasis added).  


9  In addition to the references to Gerhardy v Brown (1985) 159 CLR 70 above, there are also 
three intermediate appellate decisions that expressly consider and reject the proposition that 
any differential enjoyment of rights by members of a particular race is “by reason of” a law of 
general application if that differential enjoyment is due to factors unrelated to the law: Sahak v 
Minister for Immigration and Multicultural Affairs (2002) 123 FCR 514; Aurukun Shire Council v 
CEO, Office of Liquor Gaming and Racing in the Department of Treasury [2012] 1 Qd R 1; 
Munkara v Bencsevich [2018] NTCA 4. These are outlined in Part E.2 below. 


10  See also [84] (Hayne J), [148] (Kiefel J, dissenting), [201], [204] (Bell J). 
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30. Justice Gageler concluded that, unless it constitutes a special measure, an 


impugned provision will engage s 10(1) of the RDA if it:  


[343] … gives rise to different treatment of racial groups, 
in that the law has the direct practical effect that the 
enjoyment of a human right by persons of one race is more 
limited than the enjoyment of that human right by persons 
of another race to a degree that is inconsistent with 
persons of those two races being afforded equal dignity 
and respect… 


31. The Applicant cites, without disputation, the above principles: AS [61]. The 


Applicant contends that a “direct relationship” exists between the statutory 


criterion (67 years of age) in ss 23(5A) and 43 of the SSA, and the lesser 


enjoyment of rights by Indigenous men turning 65 in 2022 because, by reason 


of average life expectancies, those men are statistically likely to live for fewer 


years and (it is assumed) are therefore statistically likely to receive the age 


pension for a lesser period of time: AS [62]-[63]. 


32. This contention fails to identify a “direct relationship” between ss 23(5A) and 43 


of the SSA and any “direct practical effect that the enjoyment of a human right 


by persons of one race is more limited than the enjoyment of that human right 


by persons of another race”.11  


33. The so-called difference in the enjoyment of the right by the Applicant12 does 


not result directly from the impugned statutory criterion (67 years of age). That 


criterion applies to both the Applicant and non-Indigenous Australian men of 


the same age to precisely the same extent – they must all be at least 67 years’ 


old to enjoy the age pension. The Applicant’s case is not premised on the notion 


that the requirement to be at least 67 years’ old itself prevents him and other 


Indigenous men from enjoying the age pension. The Applicant relies on the 


“Life Tables for Aboriginal and Torres Strait Islander Australians” (Life Tables) 


published by the Australian Bureau of Statistics. That data records life 


expectancy estimates for Indigenous people based on data in the 2015-2017 


reference period (reference period). The Life Tables on which the Applicant 


                                                
11  Maloney v The Queen (2013) 252 CLR 168 at [343] (Gageler J). 
12  If the Court were to accept that the Applicant enjoys the right to the age pension to a more 


limited extent compared to non-Indigenous men of the same age group, based on statistical 
probabilities, which is disputed for the reasons set out in Parts F to I.1 below. 
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relies do not demonstrate that the Applicant will not, or is not likely to, reach 67 


years of age.  On the contrary, the Life Tables show that Indigenous men aged 


65 in the reference period on average will live for another 15.8 years and 


therefore will reach the pension age of 67.13    


34. In this way, no argument can be made that the pension age in ss 23(5A) and 


43 of the SSA somehow distinguishes between people of a particular race, and 


other people. The age criterion is not a “proxy” for race, in operation or on 


purpose.14  


35. Rather, the so-called difference in the enjoyment of the right is contingent upon 


average life expectancies, which are in turn contingent on other factors.15 The 


Applicant’s averaging approach gives rise to an attenuated, and non-causal, 


relationship between the law and the alleged differential enjoyment of rights. 


The practical effect of the Applicant’s contention is to extend the application of 


s 10(1) of the RDA to any law that regulates rights without singling out a 


particular race for different treatment, deliberately or in effect, but which has 


differential impacts from a statistical perspective across races by reason of 


other historical, factual or social circumstances.  


36. Possibly for this reason, the Applicant also points to the causal connection 


between race and the life expectancy gap between Indigenous men of certain 


ages and other men in the same cohort: AS [65]-[69].16 But s 10(1) of the RDA 


is not concerned with whether a lesser enjoyment of rights is “by reason of” 


race, as held by Keane JA in Aurukun Shire Council & Anor v CEO Office of 


Liquor Gaming and Racing in the Department of Treasury [2012] 1 Qd R 1 


                                                
13  Special Case at SC-01 p 6/61, Table 1. 
14  By contrast to the way in which the geographical location of the impugned law was said to be 


a proxy for race in Maloney, discussed in greater detail below Maloney v The Queen (2013) 
252 CLR 167 at [362] (Gageler J). 


15  Life expectancy is a measure of the mortality experience of a population, which is impacted by 
the health outcomes of that population. The reason for the shorter average life expectancies of 
Indigenous Australians is because they experience greater adverse health outcomes compared 
to non-Indigenous Australians. Those outcomes are shaped by a range of interconnected 
structural, social and cultural determinants of health, including the historical and ongoing 
consequences of colonisation: Special Case at [28]-[29].  


16  There is no dispute that differences in life expectancy are attributable to race: see Special Case 
at [29]. 
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(Aurukun),17 also addressed further in Part E.2 below. His Honour’s reasons, 


whilst lengthy, are highly pertinent in this case (emphasis added): 


[173] Underlying the appellants' argument seems to be the 
assumption that s 10 of the RDA is apt to guarantee the 
same level of opportunity or advantage between all 
residents of the State, regardless of their economic or 
geographical circumstances… 


[174] That assumption is erroneous. Section 10 of the RDA 
gives to a person who claims to have been discriminated 
against on the ground of race the same rights as are 
conferred by the Act in question on a comparator of a 
different race. But s 10 of the RDA does not seek to ensure 
equality of opportunity where differences in the opportunity 
are not attributable to a discriminatory effect of a law but to 
economic and geographical differences. 


[176] Contrary to the underlying assumption to which I 
have referred, s 10(1) of the RDA does not require a simple 
comparison, at a given point in time, of the rights enjoyed 
by persons of one race, or the extent of that enjoyment, 
with the rights enjoyed by persons of another race 
anywhere else in the State. Section 10(1) requires a 
comparison of the extent to which persons of one race 
enjoy a right to a different extent to other persons by 
"reason of the law" which is said to be affected by s 10 of 
the RDA. 


[177] As the Full Court of the Federal Court explained in 
Bropho v Western Australia, the application of s 10(1) of 
the RDA requires the court to consider whether there is a 
relevant "right" that is affected by "a law", and whether 
persons of a particular race enjoy that "right" only to a more 
limited extent than a person of another race by reason of 
that law. The question which must be addressed is 
whether a limitation upon the enjoyment of a right by 
people of a particular race, occurs by reason of a law of 
the State. It is such a law which engages the operation of 
s 10(1) of the RDA. As I have earlier noted, but repeat here 
for emphasis, as the Full Court of the Federal Court 
explained: 


"In general terms, s 10(1) of the RD Act is engaged where 
there is unequal enjoyment of rights between racial or 
ethnic groups: see Western Australia v Ward (2002) 213 
CLR 1. Section 10(1) does not require the Court to 
ascertain whether the cessation of rights is by reason 


                                                
17  Special leave to appeal refused on 12 November 2010: Aurukun Shire Council v CEO, Liquor 


Gaming & Racing in Dept of Treasury; Kowanyama Aboriginal Shire Council v CEO of Liquor, 
Gaming & Racing [2010] HCATrans 293. 







 14 


of race, with the clear words of s 10 demonstrating that 
the inquiry is whether the cessation of rights is 'by 
reason of' of the legislation under challenge. Further, s 
10 operates, not merely on the intention, purpose or form 
of legislation but also on the practical operation and effect 
of legislation (Gerhardy 159 CLR at 99; Mabo v 
Queensland (1988) 166 CLR 186 at 230–231; Western 
Australia v Ward 213 CLR at 103)." (emphasis added)  


[178] I respectfully agree with the Full Court of the Federal 
Court that the focus of attention must be upon the effect of 
the State law by reason of which the adverse effect upon 
the enjoyment of a right by persons of a particular race is 
said to have been brought about. If this focus is lost, the 
purpose of s 10(1) may be misunderstood as I respectfully 
think that it has been misunderstood in this case by the 
appellants. The purpose of s 10(1) is, in conformity with 
Article 2 of CERD, to nullify laws the effect of which is to 
deny the people of one race the same lawful opportunities 
as are enjoyed by persons of other races. It cannot be 
understood as an "Act of Parliament for the displacement 
of old conditions and the substitution of new ones, which 
can be so applied as to prevent hardship." 


[179] It may be accepted that s 10 is concerned with the 
practical effect, rather than the formal expression, of the 
law in question.  But the practical effect of the Liquor Act, 
as altered by the amending Act, is that no resident of any 
local government area anywhere in Queensland now 
enjoys any opportunity to acquire alcohol from their local 
government.  To the extent that, in practical terms, 
Indigenous residents of the appellants' local government 
areas now enjoy the opportunity to acquire alcohol from a 
licensed local source to a lesser extent than persons who 
live elsewhere in Queensland, that difference in 
opportunity is a consequence of the different geographical 
and socio-economic conditions which obtain, and which 
have obtained for many years, in different areas of the 
State.  Whether or not third party licensees might have 
displaced the appellants in the past as local sources of 
alcohol, or might now replace them, does not depend on 
the terms of the amending Act. 


[181] This analysis is not intended to downplay the serious 
level of relative socio-economic disadvantage which 
affects the appellants' communities. Rather, I am 
concerned to make the point that the remedy for that 
disadvantage is not provided by s 10 of the RDA. 
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D.1.2 Persons of a particular race do not enjoy a right, or enjoy a right to a 
more limited extent 


37. The enjoyment of a “right” to a “more limited extent” is considered extensively 


later in these submissions, in the context of the way in which the Applicant 


formulates his claim. For now, it is sufficient to note that, on its terms, s 10(1) 


of the RDA is concerned with the different enjoyment of rights between people 


of a particular race, on the one hand, and other people, on the other. It makes 


no reference to the enjoyment of rights of a particular race when compared to 


another “on average”. Section 10(1) of the RDA proceeds, where it is engaged, 


to adjust the impugned provision such that disadvantaged people “enjoy that 


right” to the same extent as other people. The expression “that right” refers, in 


context, to the “right enjoyed by persons of another race, colour, or national or 


ethnic origin”.  


D.1.3 The carve out to sub-section (3) 


38. Section 10(3) deems certain statutory provisions to come within the operation 


of s 10(1) of the RDA. These are provisions that: 


(a) authorise property owned by an Aboriginal or a Torres Strait Islander to 


be managed by another person without the consent of the Aboriginal or 


Torres Strait Islander; or  


(b) prevent or restrict an Aboriginal or a Torres Strait Islander from 


terminating the management by another person of property owned by 


the Aboriginal or Torres Strait Islander. 


39. Section 10(3) contains an express carve out with respect to provisions that 


apply “to persons generally without regard to their race, colour or national or 


ethnic origin”. Consistent with the Commonwealth’s construction of s 10(1), this 


carve out excludes from s 10(1) any statutory provision which adopts a 


legislative criterion that does not single out a particular race for different 


treatment, deliberately or in effect. In this way the carve out in s 10(3) reinforces 


that s 10(1) does not apply to legislative provisions which are expressed to 


operate, and do in fact operate, in an agnostic way – that is, without express or 


implicit regard to race, colour, national or ethnic origin. 
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D.2 Context 


40. Alongside consideration of the text, regard must be had to its context and 


purpose.18 Context should be regarded in its widest sense and should be 


considered in the first instance and not at some later stage.19 


D.2.1 Discrimination 


41. The Applicant’s construction, whilst conceptually different,20 leans upon the 


concept of indirect discrimination: AS [49] – [56]. Insofar as the Applicant seeks 


to draw on the concepts of “disparate treatment” often associated with indirect 


discrimination, the statutory context reinforces that s 10 is conceptually 


different. 


42. Section 9, which like s 10 is found in Part II of the RDA, defines discrimination 


for the purposes of the Act: 


Racial discrimination to be unlawful 
(1) It is unlawful for a person to do any act involving a 


distinction, exclusion, restriction or preference based 
on race, colour, descent or national or ethnic origin 
which has the purpose or effect of nullifying or 
impairing the recognition, enjoyment or exercise, on 
an equal footing, of any human right or fundamental 
freedom in the political, economic, social, cultural or 
any other field of public life. 


(1A) Where: 


(a) a person requires another person to comply 
with a term, condition or requirement which is 
not reasonable having regard to the 
circumstances of the case; and 


(b)  the other person does not or cannot comply 
with the term, condition or requirement; and 


                                                
18  SZTAL v Minister for Immigration and Border Protection (2017) 262 CLR 362 at [14] (Kiefel CJ, 


Nettle and Gordon JJ), referencing Project Blue Sky Inc v Australian Broadcasting Authority 
(1998) 194 CLR 355 at [69]-[71] (McHugh, Gummow, Kirby and Hayne JJ); Alcan (NT) Alumina 
Pty Ltd v Commissioner of Territory Revenue (2009) 239 CLR 27 at [47] (Hayne, Heydon, 
Crennan and Kiefel JJ). 


19  SZTAL v Minister for Immigration and Border Protection (2017) 262 CLR 362 at [14] (Kiefel CJ, 
Nettle and Gordon JJ), referencing CIC Insurance Ltd v Bankstown Football Club Ltd (1997) 
187 CLR 384 at 408 (Brennan CJ, Dawson, Toohey and Gummow JJ). See also R v A2 (2019) 
269 CLR 507 at [33] (Kiefel CJ and Keane J). 


20  It does not include the associated concepts of compliance and unreasonableness: see Part 
D.4.1 below. 
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(c)  the requirement to comply has the purpose or 
effect of nullifying or impairing the recognition, 
enjoyment or exercise, on an equal footing, by 
persons of the same race, colour, descent or 
national or ethnic origin as the other person, 
of any human right or fundamental freedom in 
the political, economic, social, cultural or any 
other field of public life; 


the act of requiring such compliance is to be treated, for 
the purposes of this Part, as an act involving a distinction 
based on, or an act done by reason of, the other person’s 
race, colour, descent or national or ethnic origin… 


43. Section 9(1) is concerned with differential treatment based on race.21 


Section 9(1A), which was introduced in 1990,22 captures in express terms the 


concept often described in other legislative contexts as indirect discrimination.23 


44. Despite reference to discrimination in the authorities in which s 10 of the RDA 


has been considered, s 10 does not contain any reference to discrimination or 


any cognate expression.24 The section is concerned with the lesser enjoyment 


of rights by some but not by others by reason of the law.25 It is wrong to simply 


assume that concepts often associated with "discrimination" should be applied 


                                                
21  Wotton v Queensland (No 5) (2016) 157 ALD 14 at [561] (Mortimer J). 
22  Section 49 of the Schedule to the Law and Justice Legislation Amendment Act 1990 (No. 115 


of 1990). 
23 Australian Medical Council v Wilson (1996) 68 FCR 46 at 53-55 (Heerey J, with whom Black CJ 


agreed at 47), 74 (Sackville J).  See also the Explanatory Memorandum to the Law and Justice 
Legislation Amendment Bill 1990 which stated with respect to s 9(1A) (at [162]): “The purpose 
of the amendment is to make it clear that the Racial Discrimination Act extends to acts of indirect 
racial discrimination. The effect of subsection 9(1A) will be that where a term, condition or 
requirement, which is imposed on a person and which is not reasonable in the circumstances, 
impairs the equal enjoyment of any human right by persons of that person’s race, colour, 
descent or national or ethnic origin, then the imposition of the term, condition or requirement 
will be treated as involving a distinction based on or done by reason of the person’s race, colour, 
descent or national or ethnic origin.”  Although, as Sackville J explained in Australian Medical 
Council v Wilson (1996) 68 FCR 46 at 74, it is at least arguable that the definition of "racial 
discrimination" in Art 1 (1) of the Convention, which is incorporated into s 9(1) of the RDA, was 
intended to apply to indirect as well as to direct discrimination. See also Race Discrimination 
Commissioner, Racial Discrimination Act 1975: A Review: Community Consultation 
Guide (1995) at p 61 and the commentary cited at ff 18. 


24  Mabo v State of Queensland (1988) 166 CLR 186 at 198 (Mason CJ, not deciding); Western 
Australia v Ward (2002) 213 CLR 1 at [105] (Gleeson CJ, Gaudron, Gummow and Hayne JJ); 
Maloney v The Queen (2013) 252 CLR 168 at [65] (Hayne J, Crennan J agreeing at [112]), 
[148] (Kiefel J, dissenting, obiter), [200] (Bell J). 


25  Mabo v State of Queensland (1988) 166 CLR 186 at 198 (Mason CJ, not deciding); Western 
Australia v Ward (2002) 213 CLR 1 at [105] (Gleeson CJ, Gaudron, Gummow and Hayne JJ); 
Maloney v The Queen (2013) 252 CLR 168 at [65] (Hayne J, Crennan J agreeing at [112]), 
[148] (Kiefel J, dissenting, obiter), [200] (Bell J). 
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in the context of s 10(1) of the RDA.26 It is the statutory text which is 


controlling.27  The express definition of discrimination in s 9 of the RDA, and the 


absence of any reference to it in s 10, is a compelling indication that the 


legislature did not intend that the operation of s 10 would be contingent upon, 


or regulated by, the statutory concepts of discrimination found in s 9. 


45. Further, the absence of the various elements required to establish 


discrimination found in s 9 of the RDA, and which limit its scope, are not found 


in either s 10 of the RDA or the Applicant’s construction. The absence of these 


limitations in s 10 of the RDA, and the unreasonable consequences that would 


therefore arise from the Applicant’s construction (addressed further below), 


reinforce that the concepts of discrimination found in s 9 do not control the 


operation of s 10 of the RDA. 


D.2.2 Special measures 


46. Section 8, which is also found in Part II of the RDA, provides for exceptions to 


s 10 and other provisions in the Part. 


47. Section 8(1) sets out an exception for special measures as follows: 


This Part does not apply to, or in relation to the application 
of, special measures to which paragraph 4 of Article 1 of 
the Convention applies except measures in relation to 
which subsection 10(1) applies by virtue of 
subsection 10(3). 


48. The reference to paragraph 4 of Article 1 of the Convention encompasses: 


Special measures taken for the sole purpose of securing 
adequate advancement of certain racial or ethnic groups 
or individuals requiring such protection as may be 
necessary in order to ensure such groups or individuals 
equal enjoyment or exercise of human rights and 
fundamental freedoms shall not be deemed racial 
discrimination, provided, however, that such measures do 
not, as a consequence, lead to the maintenance of 
separate rights for different racial groups and that they 


                                                
26  Mabo v State of Queensland (1988) 166 CLR 186 at 198 (Mason CJ, not deciding); Maloney v 


The Queen (2013) 252 CLR 168 at [65] (Hayne J, Crennan J agreeing at [112]). 
27  Maloney v The Queen (2013) 252 CLR 168 at [65] (Hayne J, Crennan J agreeing at [112]). 
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shall not be continued after the objectives for which they 
were taken have been achieved.  


49. If the relevant provisions of the SSA were expressly drafted to achieve the 


outcome sought by the Applicant in this case, the law would expressly 


differentiate between the age pension rights of Australian men based on race.28 


Hence, the statute would require adjustment under s 10(1) unless it were to 


come within the rubric of a special measure under s 8 of the RDA.29 This 


indicates an inherent flaw in the Applicant’s case: namely, the Applicant is, by 


resort to the concept of average Indigenous and non-Indigenous life 


expectancy, seeking to convert ss 23(5A) and 43 into special measures. There 


is no indication in the text of s 10(1) of the RDA that it was intended to compel, 


through judicial intervention, the equivalent of an adoption of a special measure 


within the meaning of s 8 of the RDA.      


50. This outcome has the potential to conflate the respective functions of the 


political branch of government and the courts. Questions of whether, and to 


what extent, there is a need for advancement of a particular racial group, and 


the suitability of the chosen legislative means for achieving that advancement, 


are matters for the legislature. They depend in part upon a political question, 


which a court is ill-equipped to answer.30 For this reason, the High Court has 


accepted in Gerhardy v Brown (1985) 159 CLR 70 (Gerhardy) and in Maloney 


that s 8(1) is not a prescription for a merits review of legislation, and does not 


                                                
28  Further, adopting the Applicant’s approach, it would increase the enjoyment of age pension 


rights by all Indigenous men who happen to live longer than their average life expectancy at 
67; and would mean that all non-Indigenous men who happen not to live as long as their 
average life expectancy would enjoy the right to the age pension to a lesser extent than their 
Indigenous counterparts. 


29  As noted by French CJ in Maloney v The Queen (2013) 252 CLR 167 at [16], special measures 
can include the enactment of legislation. In this regard, it is worth noting the comments of 
Goldberg and Hely JJ in Sahak v Minister for Immigration and Multicultural Affairs (2002) 123 
FCR 514 (a decision discussed in detail in Part E.2 below) that “the declaration sought provides 
the appellants with more than an  ‘equalising adjustment’'. If a declaration was made in the 
terms sought, the appellants would be placed in a superior position to that of all other putative 
applicants for review” (at [51]-[52]). 


30  Gerhardy v Brown (1985) 159 CLR 70 at 137-138 (Brennan J), 149 (Deane J) cited in Maloney 
v The Queen (2013) 252 CLR 167 at [20] (French CJ), cf [95] (Hayne J). See also Gerhardy v 
Brown (1985) 159 CLR 70 at 161-162 (Dawson J). 
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permit a court to consider whether, in its view, the measure was necessary in 


accordance with its views of social policy.31   


51. The fact that the legislature is permitted by s 8(1) of the RDA to determine that 


certain racial groups in the community suffer specific levels of disadvantage 


that warrant the enactment of a special measure is a strong indicator that any 


law which fails to un-do disadvantage does not thereby fall foul of s 10(1). The 


remedy for hardship of this kind is found in s 8(1). In this regard, the comments 


of Keane JA in Aurukun at [178] and [181],32 quoted in paragraph 36, are 


apposite. 


D.3 Purpose 


52. Statutory construction requires consideration of purpose.33  A construction that 


would best achieve the purpose or object of the Act is to be preferred to each 


other interpretation.34 


53. The purpose of the RDA is to implement Australia's Convention obligations.35 


The RDA was enacted to approve the ratification of the Convention and to 


provide legally enforceable rights to be free from racial discrimination.36 


Section 10(1) implements the obligations assumed under Arts 2(1)(c) and 5 of 


the Convention.37 These are obligations to “amend, rescind or nullify any laws 


and regulations which have the effect of creating or perpetuating racial 


discrimination wherever it exists” and “undertake to prohibit and to eliminate 


racial discrimination in all its forms and to guarantee the right of everyone, 


without distinction as to race, colour, or national or ethnic origin, to equality 


before the law”. 


                                                
31  Gerhardy v Brown (1985) 159 CLR 70 at 137-138 (Brennan J), 149 (Deane J), 161-162 


(Dawson J); Maloney v The Queen (2013) 252 CLR 167 at [20] (French CJ),  [182] (Kiefel J, 
dissenting), [245] (Bell J). 


32  Aurukun Shire Council v CEO Office of Liquor Gaming and Racing in the Department of 
Treasury [2012] 1 Qd R 1. Special leave to appeal refused on 12 November 2020. 


33  SZTAL v Minister for Immigration and Border Protection (2017) 262 CLR 362 at [14] (Kiefel CJ, 
Nettle and Gordon JJ), [39] and [43] (Gageler J); R v A2 (2019) 269 CLR 507 at [33] and [37] 
(Kiefel CJ and Keane J); [124] (Bell and Gageler JJ). 


34  Section 15AA of the Acts Interpretation Act 1901 (Cth). 
35  Maloney v The Queen (2013) 252 CLR 168 at [201] (Bell J). 
36  Gerhardy v Brown (1985) 159 CLR 70 at 155-156 (Dawson J).   
37  Gerhardy v Brown (1985) 159 CLR 70 at 98 (Mason J); Maloney v The Queen (2013) 252 CLR 


168 at [9]-[10] (French CJ), [325] (Gageler J). 
37   Maloney v The Queen (2013) 252 CLR 168 at [201] (Bell J). 
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54. It is permissible at common law and under s 15AB of the Acts Interpretation Act 


1901 (Cth) to consider the terms of the Convention when construing the RDA 


and to adopt, if it is available, a construction of the latter which conforms to the 


former.38 The Convention is not in such a form, however, that it could be 


implemented by simple enactment into domestic law. It is to a large extent a 


statement of policy.39  


55. The particular way in which the Australian Parliament chose to enact the 


obligations under Arts 2(1)(c) and 5 was to guarantee equality before the law 


“without distinction” as to race. Consideration of context and purpose permits 


recourse to extrinsic materials which may assist in revealing the mischief the 


statute was intended to remedy.40 The Second Reading Speech to the Racial 


Discrimination Bill 1975 (Cth)stated inter alia: 


The Bill introduces into Australian law for the first time the 
obligations contained in the International Convention on 
the Elimination of All Forms of Racial Discrimination. … 


In making racial discrimination unlawful, the Bill follows the 
definition used in the Convention. The Bill will thus make it 
unlawful for a person to do an act involving discrimination 
based on race, colour, descent or national or ethnic origin 
which impairs the enjoyment of fundamental rights and 
freedoms. The Bill will guarantee equality before the 
law without distinction as to race. It also deals in detail 
with racial discrimination so far as it concerns access to 
places and facilities, the provision of land, housing and 
other accommodation, the provision of goods and services 
and the right to join trade unions and employment. 41  


(emphasis added) 


                                                
38  Minister for Immigration and Multicultural and Indigenous Affairs v QAAH of 2004 (2006) 231 


CLR 1 at [34] (Gummow ACJ, Callinan, Heydon and Crennan JJ); Minister for Immigration and 
Border Protection v WZAPN (2015) 254 CLR 610 at [53], [61] (French CJ, Kiefel, Bell and 
Keane JJ); Macoun v Federal Commissioner of Taxation (2015) 257 CLR 519 at [67] (the 
Court). 


39  Gerhardy v Brown (1985) 159 CLR 70 at 157 (Dawson J). 
40  CIC Insurance Ltd v Bankstown Football Club Ltd (1997) 187 CLR 384 at 408 (Brennan CJ, 


Dawson, Toohey and Gummow JJ); Newcastle City Council v GIO General Limited (1997) 191 
CLR 85 at 99 (Toohey, Gaudron and Gummow JJ), 112-113 (McHugh J); Federal 
Commissioner of Taxation v Consolidated Media Holdings Ltd (2012) 250 CLR 503 at [39] 
(French CJ, Hayne, Crennan, Bell and Gageler JJ). 


41  Commonwealth, Parliamentary Debates, House of Representatives, 13 February 1975, 285 
and Senate, 15 April 1975, 999.   
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56. Section 10 has not been substantively amended since its enactment.42  


57. The evident purpose of s 10(1) of the RDA was to prohibit laws which created 


a race-based distinction. 


D.4 Unreasonable consequences 


58. It is uncontroversial that s 10, and the RDA more broadly, is beneficial or 


remedial. It is also uncontroversial that, as a general principle of construction, 


a remedial or beneficial provision should be construed so as to give the fullest 


relief which the fair meaning of its language will allow (see AS [6], [57]).  


However, the critical point is that the language of the provision must actually 


allow it.43 Importantly, even in the context of anti-discrimination laws, the 


principle does not permit a construction of a provision that is unreasonable or 


unnatural.44  


59. For the reasons already canvassed above, the proper construction of s 10 of 


the RDA does not allow the construction for which the Applicant contends.  This 


is reinforced by the fact that the Applicant’s construction, if accepted, would 


lead to unreasonable results.  


D.4.1 No limits 


60. A fundamental problem with the Applicant’s construction of s 10(1) of the RDA 


is that the provision is engaged wherever there is any disparate impact on 


different racial groups, according to statistical averaging, regardless of the 


reason for those differences, and how reasonable those differences might be. 


61. Section 10 does not contain any of the usual limits found in statutory 


prohibitions against discrimination. Section 9, which defines discrimination for 


the purposes of the RDA, contains elements which s 10(1) does not.45 


Section 9(1) is confined to an act involving a distinction, exclusion, restriction 


or preference “based on” race. Section 9(1A), adopting a formula common to 


                                                
42  It was amended by No. 18 of 1980 to substitute “the Commonwealth” in place of “Australia” and 


by No. 126 of 1986 to substitute “the person” in place of “him” in s 10(3). 
43  ADCO v Goudappel (2014) 254 CLR 1 at [29] (French CJ, Crennan, Kiefel and Keane JJ) and 


New South Wales Aboriginal Land Council v Minister Administering the Crown Lands Act (2016) 
260 CLR 232 at [32] (French CJ, Kiefel, Bell and Keane JJ), see also at [92] (Gageler J).  


44  IW v City of Perth (1997) 191 CLR 1 at 12 (Brennan CJ and McHugh J), 58 (Kirby J). 
45  Maloney v The Queen (2013) 252 CLR 168 at [67] (Hayne J, Crennan J agreeing at [112]). 
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indirect discrimination prohibitions found in other anti-discrimination legislation, 


is confined to a term, condition or requirement which is not “reasonable having 


regard to the circumstances of the case” and with which a person of a particular 


race “does not or cannot comply”. 


62. Limits of this type reflect an understanding of "discrimination" which is confined 


to treatment that is not justifiable. Consequently, it is not any “disparate impact” 


of a neutral criterion which is ordinarily prohibited; only a “disparate impact” 


which is not “reasonable” and with which a person “does not or cannot comply”. 


But on the Applicant’s construction of s 10(1) of the RDA, there are no 


equivalent or comparable limitations, nor can there be. None of the limitations 


on discrimination in s 9 of the RDA are reflected in the text of s 10.46  


63. Further, all members of the High Court in Maloney held that s 10(1) of the RDA 


is not limited by notions of proportionality.47 It was contended by the Australian 


Human Rights Commission (AHRC) that the enjoyment of a right to which s 10 


of the RDA refers will not be inconsistent with s 10 provided that it is effected in 


accordance with a legitimate public interest, and a test of proportionality is 


satisfied.48 The reason for this submission by the AHRC was, presumably, to 


find a delimiting test.49 In rejecting this submission, their Honours took the view 


that s 10 is an absolute provision, whose effect is moderated only by the special 


measures exception in s 8(1).50 


64. The reasoning of Kiefel J provides an extensive analysis of the reasons why 


there is no proper foundation for proportionality analysis of a law for the 


purposes of s 10, where the exception for special measures in s 8(1) of the 


RDA provides a limit on the potential reaches of s 10(1) of the RDA: 


[167] No such foundation is evident in the terms of s 10 
and the aspects of the Convention to which it refers. 
Nothing in s 10 requires or permits a justification for a legal 
restriction on a human right or fundamental freedom. As 


                                                
46  Maloney v The Queen (2013) 252 CLR 168 at [68] (Hayne J, Crennan J agreeing at [112]). 
47  Maloney v The Queen (2013) 252 CLR 168 at  [68] (Hayne J, Crennan J agreeing at [112]) 


[167]-[168] (Kiefel J, dissenting, obiter [163]), [214] (Bell J), [310], [317] (Gageler J). 
48  Maloney v The Queen (2013) 252 CLR 168 at [164], [165] (Kiefel J, dissenting, obiter [163]). 


Bropho v Western Australia 169 FCR 59 at [83] required that there be a legitimate purpose to 
a law if s 10 is not to apply to it, but that decision did not further test the proportionality of the 
legislative restriction.   


49  Maloney v The Queen (2013) 252 CLR 168 at [169] (Kiefel J dissenting, obiter). 
50  Maloney v The Queen (2013) 252 CLR 167 at [68] (Hayne J), [126] (Crennan J), [167], [173] 


(Kiefel J), [213] (Bell J). See also [348] (Gageler J).  
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has been mentioned, when such a right or freedom is 
identified and the required comparison evidences a denial 
or restriction of the enjoyment of it by a racial or other 
group, s 10(1) supplies the right to that group. By this 
means, the differentiation or discrimination is corrected. 
Such an approach leaves no room for a law, which denies 
or restricts a human right or fundamental freedom, to be 
exempt from the operation of s 10. It is left to s 8 to test 
whether a law is a special measure to which s 10 does not 
apply. 


[168] The AHRC's approach to the operation of s 10 
requires the implication of words which are referable to 
proportionality analysis, for none are evident in the 
section's express terms. The only textual basis the AHRC 
gives for its approach is the words "enjoy a right" in s 10(1). 
It submits that those words must encompass a 
qualification of the right. So much may be accepted. For 
the purpose of the comparison required by s 10(1), the 
reference to a right or freedom said to be enjoyed by others 
must take account of any lawful restrictions on that 
enjoyment. More to the point, there is nothing in the terms 
of s 10 which permits the legislative restriction or 
prohibition complained of to be justified. That would be 
inconsistent with its operation and with that of s 8.51  


65. Justice Gageler also explained why s 10(1) of the RDA applied despite the 


legitimacy and proportionality of the impugned provisions, on the basis that 


s 8(1) of the RDA provided the appropriate exception for provisions that were 


justified:  


[339] Another aspect of the causal nexus connoted by the 
words "by reason of" accommodates the second of the two 
conditions for the existence of discrimination within the 
meaning of the Convention:  absence of justification for 
different treatment.  … 


[347] … But such a measure can only be so justified if it 
meets the requirements of a special measure as 
expressed in Arts 1(4) and 2(2) of the Convention.  If 
justified as a special measure, it is not discrimination within 
the meaning of the Convention.  If not justified as a special 
measure, it is discrimination and a denial of equal 
protection.  


[348] … The application of s 10 to a law that operates 
directly in fact to result in persons of one race enjoying a 


                                                
51  Maloney v The Queen (2013) 252 CLR 168 at [167]-[168] (Kiefel J dissenting, obiter). 
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human right to a more limited extent than persons of 
another race, but that does not meet the requirements of a 
special measure, cannot be avoided by showing that the 
criteria the law adopts are nevertheless proportionate or 
reasonably necessary to the pursuit of a legitimate aim 
where the substance of the aim is redressing some other 
imbalance in the enjoyment of human rights by persons of 
a particular race. Otherwise, the carefully tailored regime 
for permissible special measures would be undermined. 
Unless it is a special measure excluded by s 8, the law is 
one to which s 10 applies. 


66. But the exception in s 8(1) will only provide an exception for impugned 


provisions if they fall within the Commonwealth’s construction of s 10(1) of the 


RDA. A special measure is a measure that confers a benefit on some or all 


members of a class, and membership of the class is based on race, colour, 


descent, or national or ethnic origin.52 It follows that s 8(1) will only ever apply 


to a law that distinguishes between people of a particular race from other 


people, and confers different entitlements or restrictions affecting the rights of 


each cohort. The exception in s 8(1) cannot apply to a universal law that confers 


benefits to people of all races in the same way, such that any disparate impact 


arises from a statistical analysis only. Consequently, on the Applicant’s 


construction, the special measures exception cannot provide any restriction on 


the scope of s 10(1) of the RDA for laws of universal application which do not 


operate expressly or implicitly by reference to race. 


67. The engagement of s 10(1) of the RDA irrespective of the reasonableness or 


legitimacy of an impugned provision gives rise to a number of ramifications if 


the Applicant’s construction is accepted: 


(a) Whilst the Applicant does not contend the age criterion for the purposes 


of ss 23(5A) and 43 of the SSA is unreasonable, and it is therefore 


unnecessary for the Commonwealth to refute an allegation of 


                                                
52  In order to qualify as a special measure under s 8(1) four criteria must be met: (a) the measure 


confers a benefit on some or all members of a class; (b) membership of the class is based on 
race, colour, descent, or national or ethnic origin; (c) the measure is for the sole purpose of 
securing adequate advancement of the beneficiaries in order that they may enjoy and exercise 
equally with others human rights and fundamental freedoms; and (d) the protection given to the 
beneficiaries by the special measure is necessary in order that they may enjoy and exercise 
equally with others human rights and fundamental freedoms: see Gerhardy  v Brown (1985) 
159 CLR 70 at 133 (Brennan J) cited in Maloney v The Queen (2013) 252 CLR 168 at [88] 
(Hayne J), [127] (Crennan J), [302], [356] (Gageler J). 
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unreasonableness in this proceeding, in assessing the implications of 


the Applicant’s construction it is important to recognise that there are 


various justifications for a universal age criterion which, on the 


Applicant’s approach, cannot be considered. By way of high level 


observation only, these include, but are not limited to, the intended 


purpose of the age pension (providing economic security after an age 


determined by Parliament that balances the anticipated end of 


participation in the workforce and the economic viability of the scheme, 


addressed in Part H.3); the other forms of social security available for 


people who fall below the pension age in economic need (addressed in 


Part G.2); the unworkability of the Applicant’s approach which, by logical 


extension, would require an array of different age criteria for men and 


women in different age groups across different races adjusted with 


statistical fluctuations from time to time (addressed in Part H.4); and a 


recognition that there may be many other factors other than race which 


impact on life expectancy. 


(b) Section 10(1) of the RDA would apply equally to other legislation that 


creates or restricts rights adopting an age criterion, if it is engaged by 


the “disproportionate impact” of a law on a particular race, or races, due 


to differing life expectancies. A number of examples are addressed in 


Part H.4 below. There are income support payments under the SSA 


which impose a minimum age limit, including the disability support 


pension, youth allowance and the jobseeker payment, and some income 


support payments that impose a maximum age limit such as youth 


allowance. Outside the SSA, laws impose a minimum age requirement 


to regulate the rights to vote, drive, live in a retirement village and own 


firearms or alcohol. Adjustments to increase or decrease these age limits 


for particular races through s 10(1) of the RDA, in an equivalent way to 


that proposed by the Applicant in this case, would frustrate legitimate 


legislative policy and produce results which are untenable from a social 


policy perspective. 


(c) The Applicant’s construction also produces results which are 


incongruous. For example, applying the Applicant’s formulation to 


Indigenous women born between 1 January 1957 and 31 December 
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1957, they would receive the age pension earlier than their male 


counterparts. This is because, as set out in more detail in Part H.4, there 


is a greater gap in the life expectancies between Indigenous and non-


Indigenous women in this cohort. However, the life expectancies of 


Indigenous women born between 1 January 1957 and 31 December 


1957 are greater than Indigenous men of the same age, who would 


nevertheless receive the age pension later. 


(d) Applying the Applicant’s reasoning to its logical extension, s 10(1) of the 


RDA would apply to any legislation that creates or restricts rights by 


adopting a neutral criterion if a “disproportionate impact” on a particular 


race, or races, can be identified through statistical analysis, due to a 


myriad of potential societal and other factors. In the context of social 


security entitlements, this has significant flow-on consequences for the 


administration of the SSA. For instance, it might be argued that means 


testing, which applies to all income support payments under the SSA, 


disproportionately excludes particular races with higher average 


incomes or reduces their entitlements, despite means testing being an 


entirely appropriate way of giving effect to the needs-based design of the 


social security framework outlined in Part G.2. Or it might be argued that, 


statistically, people from certain races are more likely to receive certain 


social security benefits, or receive a greater quantum of benefits over 


the course of their lifetimes. As set out in more detail in Part H.4 below, 


such an argument could be made with respect to the age pension 


because there is some evidence to suggest that Indigenous people, on 


average, receive a higher pension rate than their non-Indigenous 


counterparts between the ages of 65-74. This argument would 


undermine the purpose of the age pension scheme under SSA, and 


demonstrates the perverse consequences that could flow from adopting 


the Applicant’s application.  


(e) The potential scope of other neutral laws which may impact different 


races differently is illustrated by the intermediate appellate decisions 


addressed in Part E.2, which concerned taxation laws, criminal offences, 


intestacy laws and  planning laws (in none of which was s 10(1) of the 


RDA held to be engaged). If the Applicant’s construction were to apply, 
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the absence of any reasonableness limitation would have the perverse 


consequence of placing the operation of neutral legislative provisions, 


such as these, on a less secure footing than administrative acts, which 


may only be impugned when the criteria in s 9 of the RDA are 


established. 


D.4.2 Statistical issues  


68. Another consequence of the Applicant’s construction of s 10(1) of the RDA is 


that it necessitates a statistical analysis of the people to whom a law applies, 


rather than an assessment of the impact of the impugned provision itself. The 


reliance of the Applicant’s argument on complex statistical information gives 


rise to innumerable practical problems in its application, and anomalous 


outcomes. The specific issues that arise on the Applicant’s case are addressed 


in Part I. More generally, sufficient and reliable data is unlikely to capture all (or 


many) of the ways in which an indeterminate number of state and federal laws 


may impact particular races. This is exemplified in this proceeding, where the 


Life Tables do not contain life expectancy data for other races. Limitations on 


data will necessarily confine the application of s 10 of the RDA to claims where 


data is available. Further, data is liable to change over time. On the Applicant’s 


argument, fluctuations in statistical data would necessitate ongoing 


adjustments to laws through s 10(1) of the RDA to reflect any changes. This 


would create significant uncertainty in the application of s 10 of the RDA and 


the laws on which it operates.  


D.5 The proper construction of s 10(1) of the RDA in the context of neutral 
laws 


69. The Commonwealth submits that s 10(1) of the RDA, properly construed, is 


concerned with a provision of a law that distinguishes between people of a 


particular race, and other people, and confers different entitlements or 


restrictions to each cohort affecting their rights. The distinction which divides 


people of a particular race from others may be express or caused indirectly, but 


it must be caused by an impugned provision that targets a particular race, or 


which has the effect of distinguishing a particular race from others.  
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70. The Commonwealth’s construction is supported by the text of s 10 of the RDA. 


The expression “by reason of” in s 10(1) is textually tied to “a provision of” a 


law, such that the impugned provision must directly cause a distinction in the 


enjoyment of rights of people of a particular race, compared with others, rather 


than factors operating outside the law. The deeming provisions in s 10(3), which 


expressly exclude laws of universal application, reinforce that s 10(1) does not 


apply to legislative provisions which operate without express or implicit regard 


to race, colour, national or ethnic origin. The Commonwealth’s construction is 


also consistent with the purpose of s 10 of the RDA, which was to provide for 


equality before the law “without distinction” as to race. 


71. The Applicant contends that s 10(1) of the RDA is engaged by a law that confers 


entitlements or restrictions on all people universally, where the legislative 


criterion for conferring those entitlements or restrictions does not single out a 


particular race for different treatment deliberately or in effect, but where, based 


on statistical averaging, there is a “disparate impact” on people of a particular 


race arising from factors operating outside the law. 


72. Whilst it is uncontroversial that s 10 of the RDA is a remedial or beneficial 


provision, and should be construed so as to give the fullest relief which the fair 


meaning of its language will allow, the language of the provision does not allow 


for this construction. Further, it is not supported by the context of Part II of the 


RDA, in which s 10 is found. The concept of indirect discrimination, on which 


the Applicant purports to rely, is addressed separately in s 9. Section 10 makes 


no reference to discrimination, or the various statutory elements which confine 


its definition. Further, the outcome sought by the Applicant through his 


construction, which would expressly differentiate between the age pension 


rights of Australian men based on race, circumvents the express provision for 


special measures found in s 8 of the RDA, and conflates the roles of the 


judiciary and legislature. 


73. The consequences of the Applicant’s construction of s 10(1) of the RDA – which 


extends to laws that cannot be excepted as special measures under s 8 and 


are not confined by the statutory limitations on discrimination in s 9 – are far 


reaching and potentially perverse. Outside the circumstances of this case, the 


Applicant’s construction has the potential to impact any law which enhances or 


restricts rights – depending upon a statistical analysis across races. It is not 
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necessarily confined to Indigenous people, and may in fact work to their 


disadvantage.  


E. CASE AUTHORITY 


E.1 High Court cases 


E.1.1 Legislative criterion deliberately or effectively distinguishes between 
races 


74. To contend that s 10(1) of the RDA is engaged where a neutral legislative 


criterion, which applies universally across a jurisdiction, disproportionately 


affects people of a particular race-based on statistical averages, the Applicant 


relies, primarily, on references to the “effect” or “operation” of legislation in High 


Court authorities: AS [34], [35], [38]. 


75. The words “effect” or “operation” are not contained in s 10 of the RDA. The 


word “effect” is included as part of the commitment by State parties “to amend, 


rescind or nullify any laws and regulations which have the effect of creating or 


perpetuating racial discrimination” found in Art 2(1)(c) of the Convention, and in 


the definition of discrimination in Art 1(1). The particular way in which the 


Australian Parliament chose to enact the obligation under Art 2(1)(c) does not, 


however, adopt this phraseology.53      


76. The Commonwealth does not dispute, consistent with the High Court authorities 


cited by the Applicant, that s 10(1) of the RDA is not only concerned with laws 


that make a distinction based on race in terms, or whose aim or purpose can 


be identified as discriminatory; it is also concerned with substance as well as 


form, with the operation or effect of laws.54  


77. But the references in High Court cases to the “effect” or “operation” of legislation 


should be understood in their context. As the plurality stated in Military, 


Rehabilitation and Compensation Commission v May (2016) 257 CLR 468: 


                                                
53  Where it is the statutory text which is controlling: Maloney v The Queen (2013) 252 CLR 168 at 


[65] (Hayne J, Crennan J agreeing at [112]). 
54  Gerhardy v Brown (1985) 159 CLR 70 at 99 (Mason J); Western Australia v Ward (2002) 213 


CLR 1 at [105], [115], [126] (Gleeson CJ, Gaudron, Gummow and Hayne JJ); Mabo v State of 
Queensland (1988) 166 CLR 186 at 230 (Deane J); Maloney v The Queen (2013) 252 CLR 168 
at [11] (French CJ), [65], [78] (Hayne J), [148] (Kiefel J), [204] (Bell J). 
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“The language of judgments should not ‘be applied literally to facts without 


further consideration of what is conveyed by the reasoning’ in the cases from 


which it is derived…”.55  


78. Consistent with the Commonwealth’s construction, addressed in Part D, it is the 


legislation that created differential treatment because of race in the High Court 


cases in which s 10(1) of the RDA has been held to be engaged.56 Each case 


concerns a legislative criterion which singled out a portion of the population for 


differential treatment, and the division between the two cohorts created by the 


criterion was, in effect or intentionally, race based. The decisions concerned 


impugned legislation that, whilst neutral in its terms, either: 


(a) specifically applied to a particular race only; or 


(b) was intended to target a particular race.  


79. Gerhardy, Mabo v State of Queensland (1988) 166 CLR 186, Western Australia 


v Commonwealth (1995) 183 CLR 373 and Western Australia v Ward (2002) 


213 CLR 1 each belong in the former category. These cases involved a neutral 


criterion that resulted in a benefit being conferred or a restriction being imposed 


by the legislation solely on a subset of people of a particular race: 


(a) Gerhardy concerned s 18 of the Pitjantjatjara Land Rights Act 1981 (SA), 


which provided that all Pitjantjatjaras have unrestricted rights to access 


a large tract of land in South Australia, and s 19, which prohibited any 


non-Pitjantjatjara person from entering the land without permission. The 


definition of a Pitjantjatjara included that the person was a traditional 


owner of the lands. Whilst the Court concluded that the Act was a 


“special measure” within s 8(1) of the RDA and therefore s 10 of the RDA 


did not apply to it, Gibbs CJ and Mason, Murphy, Brennan and Deane JJ 


held that s 10(1) of the RDA would have otherwise applied. It was 


acknowledged in these judgments that the impugned provisions 


enhanced or restricted the rights of people of particular races only. In 


rejecting the submission that the legislative criterion for enjoying rights 


under the impugned provisions was not racial in character, Gibbs CJ 


                                                
55  At [52] (French CJ, Kiefel, Nettle and Gordon JJ), citing Comcare v PVYW (2013) 250 CLR 246 


at [15], [16], in turn quoting Brennan v Comcare (1994) 50 FCR 555 at 572. 
56  Or would have been engaged but for the special measures exception in s 8(1) of the RDA. 
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considered that the qualification of traditional ownership was itself based 


on racial origin,57 and consequently the rights conferred by the 


provisions were enjoyed by Aboriginal people and not by people of any 


other race.58  Justice Murphy similarly held that the challenged part of 


the Act provided “for exclusion from the land on the basis of race”.59 


Justice Brennan accepted that it was membership or non-membership 


of a racially-defined class that determined treatment under the Act.60 


Justice Deane considered that the effect of the Act was to draw a 


distinction based on race where membership of particular Aboriginal 


people and affiliation with land are primarily based on descent or ethnic 


origin.61 Justices Wilson and Dawson considered that it was 


unnecessary to determine the question because the Act was a special 


measure.62  


(b) Mabo v State of Queensland (1988) 166 CLR 186 concerned s 3 of the 


Queensland Coast Islands Declaratory Act 1985 (Qld), which declared 


that the Murray Islands were vested in the Crown in right of Queensland, 


to the exclusion of all other rights, interests and claims. Four members 


of the Court (Brennan, Deane, Toohey and Gaudron JJ) concluded that 


the Queensland legislation engaged s 10(1) RDA. A critical step in their 


reasoning was the fact that although the impugned legislation was 


expressed to exclude “all other” rights and claims, it operated to deprive 


only Torres Strait Islanders (or, more specifically, the Miriam people) of 


their traditional rights to the land because there were no other rights, 


interests or claims to the islands except those of the Miriam people under 


traditional law. Justices Brennan, Toohey and Gaudron considered that 


the effect of the provision was to extinguish the native title rights vested 


in the Miriam people, while leaving unimpaired the corresponding rights 


of other people.63  The practical operation and effect of the Act, 


                                                
57  Gerhardy v Brown (1985) 159 CLR 70 at 85. 
58  Gerhardy v Brown (1985) 159 CLR 70 at 84. 
59  Gerhardy v Brown (1985) 159 CLR 70 at 107. 
60  Gerhardy v Brown (1985) 159 CLR 70 at 118. 
61  Gerhardy v Brown (1985) 159 CLR 70 at 145 and 147 (obiter). 
62  Gerhardy v Brown (1985) 159 CLR 70 at 113 (Wilson J), 162 (Dawson J). 
63  Mabo v State of Queensland (1988) 166 CLR 186 at 218. 
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according to Deane J, was “to single out the Torres Strait Islanders 


(including the Miriam people)”.64 In this way, the denial of rights was 


confined to the Torres Strait Islanders, not others.65  


(c) Western Australia v Commonwealth (1995) 183 CLR 373 concerned the 


Land (Titles and Traditional Usage) Act 1993 (WA), which extinguished 


native title and established rights with less security of enjoyment than 


rights enjoyed by holders of title. The Court accepted that s 10(1) of the 


RDA was engaged. Mason CJ, Brennan, Deane, Toohey, Gaudron and 


McHugh JJ (Dawson J agreeing)66 held that a law which purports to 


authorise expropriation of property characteristically held by the 


"persons of a particular race" on less stringent conditions, and with less 


compensation, was inconsistent with s 10(1) of the RDA.67 


(d) Western Australia v Ward (2002) 213 CLR 1 involved the consideration 


of the consistency of various WA Acts, which impacted native title rights, 


with s 10(1) of the RDA. Chief Justice Gleeson and Gaudron, Gummow 


and Hayne JJ (Kirby J agreeing on this point)68 held that s 10(1) of the 


RDA applied to laws that extinguish or impair native title rights.69 Chief 


Justice Gleeson and Gaudron, Gummow and Hayne JJ accepted that 


native title is characteristically held by members of a particular race,70 


such that legislation that distinguishes between different types of 


ownership of property, without some other basis, will impact the rights of 


people of a particular race.71 


80. Maloney belongs to the latter category referred to in paragraph 78. Like Mabo 


v State of Queensland (1988) 166 CLR 186, Maloney involved a criterion based 


on geographical location. In contrast to the earlier decision, however, the 


criterion resulted in a restriction being imposed “overwhelmingly”,72 but not 


entirely, on the rights of people of a particular race. Nevertheless the criterion, 


                                                
64  Mabo v State of Queensland (1988) 166 CLR 186 at 231. 
65  Mabo v State of Queensland (1988) 166 CLR 186 at 232. 
66  Western Australia v Commonwealth (1995) 183 CLR 373 at 495. 
67  Western Australia v Commonwealth (1995) 183 CLR 373 at 437-8. 
68  Western Australia v Ward (2002) 213 CLR 1 at [599]. 
69  Western Australia v Ward (2002) 213 CLR 1 at [117]-[121]. 
70  Western Australia v Ward (2002) 213 CLR 1 at [117]. 
71  Western Australia v Ward (2002) 213 CLR 1 at [120]-[121].  
72  Maloney v The Queen (2013) 252 CLR 168 at [51] (Hayne J), [106] (Crennan J), [362] (Gageler 


J). 
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whilst facially neutral, singled out a portion of the population for differential 


treatment based on race because it was chosen deliberately to achieve this 


outcome. 


81. Maloney concerned s 168B of the Liquor Act 1992 (Qld), which made it an 


offence to possess more than a prescribed quantity of liquor in a public place 


in a restricted area. Palm Island was declared to be a restricted area under 


Pt 6A of the Act and the Liquor Regulation 2002 (Qld). The overwhelming 


majority of people resident on Palm Island were Aboriginal. Whilst the Court 


held that the provisions were a special measure within the meaning of s 8(1) of 


the RDA, French CJ, Hayne, Crennan, Bell and Gageler JJ held that the 


provisions would have otherwise been inconsistent with s 10 of the RDA. 


Kiefel J held that s 10 was not engaged because no relevant right was impacted 


by the Act.73 


82. Section 168B and Part 6A of the Act were inserted into the Liquor Act 1992 


(Qld) as part of the Queensland Government’s response to problems caused 


by alcohol abuse in Indigenous communities by the Indigenous Communities 


Liquor Licences Act 2002 (Qld). This feature of the legislation was noted by 


every member of the High Court.74 The operative reasoning of each of French 


CJ, Hayne, Crennan, Bell and Gageler JJ, in concluding that s 10(1) of the RDA 


was engaged, was contingent on the legislation having been directed or 


targeted at a particular race. Chief Justice French held that the impugned 


provisions were “directed” at an Indigenous community.75 Justice Hayne 


(Crennan J agreeing) held that whilst the provisions did not confine their 


operation to Indigenous communities in terms, they were “immediately directed” 


to the effect of alcohol consumption in those communities.76 Justice Bell held 


that the purpose and practical operation and effect of the liquor restrictions was 


to “target” the Aboriginal community of Palm Island.77 Justice Gageler 


concluded:  


                                                
73  Maloney v The Queen (2013) 252 CLR 168 at [153]-[158]. 
74  Maloney v The Queen (2013) 252 CLR 168 at [27] (French CJ), [58] (Hayne J), [122] (Crennan 


J), [142] (Kiefel J), [193] (Bell J), [266] (Gageler J).  
75  Maloney v The Queen (2013) 252 CLR 168 at [38]. 
76  Maloney v The Queen (2013) 252 CLR 168 at [58] (Crennan J agreeing at [112]). 
77  Maloney v The Queen (2013) 252 CLR 168 at [202]. 
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The Schedule was geographically targeted to affect only a 
single community government area, the population of 
which was overwhelmingly Aboriginal. … Schedule 1R 
was inserted and tailored specifically to address conditions 
and behaviours perceived to exist within the indigenous 
community on Palm Island. Geography was used as a 
proxy for race.78  


E.1.2 References to “operation” and “effect” in these cases must be 
understood in context 


83. References to the “effect” or “operation” of legislation in the above High Court 


authorities should be understood in context. In all of the above High Court cases 


the legislative criterion caused a divide between the enjoyment of rights of 


people or a subset of people from a particular race and other people either:  


(a) in effect, where members of a particular race fell within or outside it; or 


(b) on purpose, where it was directed toward or intended to effect differential 


treatment of a group based on race, even if in operation the distinction 


was not absolute. 


84. In Gerhardy, Western Australia v Commonwealth (1995) 183 CLR 373 and 


Western Australia v Ward (2002) 213 CLR 1 the legislative criterion, which 


conferred or restricted rights, was native title. The “effect” with which the Court 


was concerned in these cases was the “effect” of a legislative criterion that 


attached eligibility to the enjoyment of the right, or the restriction of that right, to 


an attribute specific to a particular race (being a holder of native title), such that 


only members of that particular race received the benefit of it or were 


detrimentally impacted by a restriction of that right. This is elucidated by various 


members of the Court in Gerhardy. Gibbs CJ held that “[i]t would not be right to 


give s.10(1) a construction which… renders it ineffective to mitigate the effect 


of legislation which attempts to disguise the fact that it effects a discrimination 


based on race, colour or national or ethnic origin by attaching to the criteria of 


entitlement to the right in question some additional characteristic which persons 


of the disadvantaged race, colour or national or ethnic origin would be unable 


to satisfy.”79 Justice Mason held that the Act discriminated in “effect” because 


                                                
78  Maloney v The Queen (2013) 252 CLR 168 at [362]. 
79  Gerhardy v Brown (1985) 159 CLR 70 at 85. 
 







 36 


eligibility to enjoy the right it conferred was conferred “by reference” to race, 


colour or origin.80 Justice Deane considered that the “effect” of the law was to 


draw a distinction based on race where membership of particular Indigenous 


people and affiliation with land are primarily based on descent or ethnic origin.81 


85. In Mabo v State of Queensland (1988) 166 CLR 186, a geographical criterion 


which restricted rights operated in an equivalent way, because it only impacted 


native title holders. The majority were concerned, again, with the “effect” or 


“operation” of a legislative criterion that restricted the rights of people from a 


particular race only. In their operative reasons, Brennan, Toohey and 


Gaudron JJ held that the Act had the “effect” of precluding the Miriam people 


from enjoying some, if not all, of their legal rights in and over the Murray Islands 


while leaving all other persons unaffected in the enjoyment of their legal rights 


in and over the Murray Islands.82 Justice Deane held that the “practical 


operation and effect” of the Act was to deny the rights of the Torres Strait 


Islanders (including the Miriam people), and not others.83 


86. In understanding the references to the “effect” or “operation” of legislation in 


Maloney, it is important to recall that, although the criterion restricting 


consumption of alcohol applied to a particular race overwhelmingly but not 


exclusively, the High Court was satisfied that regime was introduced for the 


very purpose of restricting the consumption of alcohol by persons of Aboriginal 


descent. Chief Justice French held the impugned provisions, which were 


directed at an Indigenous community, had the “effect” that Indigenous people 


who formed the Palm Island community could not enjoy a right of ownership of 


property to the same extent as non-Indigenous people outside that 


community.84 Justice Hayne (Crennan J agreeing85) held that the “effect” of the 


impugned provisions was on the rights of those who live on Palm Island, who 


were overwhelmingly Aboriginal persons, such that their right to own property 


differed from the persons resident elsewhere in Queensland, who were 


                                                
80  Gerhardy v Brown (1985) 159 CLR 70 at 103. 
81  Gerhardy v Brown (1985) 159 CLR 70 at 145 and 147 (obiter). 
82  Mabo v State of Queensland (1988) 166 CLR 186 at 218. 
83  Mabo v State of Queensland (1988) 166 CLR 186 at 231-2. 
84  Maloney v The Queen (2013) 252 CLR 168 at [38]. 
85  Maloney v The Queen (2013) 252 CLR 168 at [112]. 
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predominantly non-Aboriginal persons.86 Justice Bell considered that the 


purpose and “practical operation and effect” of the liquor restrictions was to 


target the Aboriginal community of Palm Island.87 Justice Gageler also 


considered that the “practical impact” of the Schedule was geographically 


targeted to affect only a single community government area, the population of 


which was overwhelmingly Aboriginal.88 His Honour considered that it was not 


to the point that the small percentage of non-Aboriginal people lived within the 


community government area of Palm Island and were subject to the same 


restriction:89  


Racial targeting is not negated by some persons of other 
races being caught in the net. 


87. Understood in context, the various references to the “effect” or “operation” of 


legislation in the above High Court authorities are consistent with the 


Commonwealth’s construction of s 10(1) of the RDA, addressed in Part D. The 


“effect” or “operation” of legislation in each case where the legislation was found 


to have engaged s 10 of the RDA90 was to single out a cohort of the population 


for differential treatment. In each case that cohort consisted of people of a 


particular race only, or resulted from a deliberate legislative targeting of people 


of a particular race. 


E.1.3 What the High Court cases do not say… 


88. As noted at the outset, the Commonwealth does not dispute that s 10(1) of the 


RDA is not only concerned with laws that make a distinction based on race in 


terms, or whose aim or purpose can be identified as discriminatory; it is also 


concerned with the operation or effect of laws.91 


                                                
86  Maloney v The Queen (2013) 252 CLR 168 at [84]. 
87  Maloney v The Queen (2013) 252 CLR 168 at [202]. 
88  Maloney v The Queen (2013) 252 CLR 168 at [362]. 
89  Maloney v The Queen (2013) 252 CLR 168 at [363]. 
90  Or would have been engaged but for the special measures exception in s 8(1) of the RDA. 
91  Gerhardy v Brown (1985) 159 CLR 70 at 99 (Mason J); Mabo v State of Queensland (1988) 


166 CLR 186 at 230 (Deane J); Western Australia v Ward (2002) 213 CLR 1 at [105], [115], 
[126] (Gleeson CJ, Gaudron, Gummow and Hayne JJ); Maloney v The Queen (2013) 252 CLR 
168 at [11] (French CJ), [65], [78] (Hayne J), [148] (Kiefel J), [204] (Bell J). 
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89. The Applicant assumes that references to the operation or effect of laws 


encompasses any differential impact in their application with respect to race. 


The operation or effect of laws with which the High Court has been concerned 


does not reach this far. None of the High Court cases concern legislation 


containing a neutral criterion for conferring or restricting a right that treats 


people of all races in the same way, but disproportionately affects people of 


different races on statistical average by reason of circumstances unrelated to 


the statutory provisions. Each concern a legislative criterion that deliberately or 


operatively created separate and different treatment for a subset of people 


within the jurisdiction, where that subset was of a particular race.92 


90. In addition to his references to “effect” and “operation”, the Applicant’s 


contention impermissibly seeks to expand the import of what the High Court 


has said in various other ways. For instance, to say that s 10(1) of the RDA 


does not require that the law to which it applies make a distinction expressly 


based on race93 (relied on at AS [48]) is not to say that any facially neutral law 


that is intended to apply to people of all races equally will engage s 10(1) merely 


because in practice it impacts people of certain races to a greater or lesser 


extent. Each of the above High Court cases concerned laws which implicitly or 


inherently drew a race-based distinction. 


91. Equally, to say that s 10(1) of the RDA is concerned not only with the purpose 


but the effect of a law94 (relied on at AS [35] and [38]) is not to say that every 


law of general application which benefits or restricts rights, but which fails to 


achieve complete equality of outcomes as between all members of all racial 


groups, will require adjustment. Said another way, it is not to say that s 10(1) 


applies to laws of general application which do not cause a race-based 


distinction, either on purpose or in effect. Each of the above High Court cases 


concerned laws whose purpose or effect was to create a racial divide between 


those whose rights were impacted by the law and those whose rights were not. 


                                                
92  See E.1.1 above. Note, re Maloney, this is acknowledged in AS [37]. 
93  Maloney v The Queen (2013) 252 CLR 168 at [11] (French CJ). See also Maloney at [78] 


(Hayne J), [148] (Kiefel J), [204] (Bell J); Western Australia v Ward (2002) 213 CLR 1 at [105] 
(Gleeson CJ, Gaudron, Gummow and Hayne JJ).  


94  Gerhardy v Brown (1985) 159 CLR 70 at 99; Mabo v State of Queensland (1988) 166 CLR 186 
at 230 (Deane J); Western Australia v Ward (2002) 213 CLR 1 at [105], [115] (Gleeson CJ, 
Gaudron, Gummow and Hayne JJ); ]; Maloney v The Queen (2013) 252 CLR 168 at [38] 
(French CJ); [65], [78] (Hayne J); [148] (Kiefel J); [204] (Bell J). 
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92. Contrary to the Applicant’s submission in AS [48], nothing in Maloney supports 


the Applicant’s contention that s 10(1) will apply to a law which is genuinely 


universal in its coverage, merely because the law does not “un-do” social 


disadvantage that exists outside the operation and effect of the statute. Five 


Judges in Maloney accepted that s 10(1) applies where the statutory provision 


itself is the cause or the source of the differential enjoyment of the right in 


question: see Part E.1.2 above.95 


93. Indeed, in Maloney Hayne J (with whom Crennan J agreed) and Bell J 


appeared to accept in different ways that if a law confers a benefit or imposes 


a burden which is genuinely universal in coverage, it will not come within reach 


of s 10(1) of the RDA. Justice Hayne noted that s 10(1) of the RDA is engaged 


in “two different kinds of cases”: by a law that “omits to make enjoyment of a 


right universal, by failing to confer that right on persons of a particular race” or 


by a law directed to a particular race that deprives people of a particular race 


of a right enjoyed by others.96 A law that applies in the same way to people of 


all races does not fall within either scenario.97 


94. Justice Bell noted the hypothetical postulated by the Commonwealth, in arguing 


against the application of s 10(1) of the RDA, of a planning law requiring 


buildings in a coastal locality to meet specifications suitable for withstanding 


extreme weather events. It was posited: what if the overwhelming majority of 


building owners affected by the law are persons of a particular race? Arguably 


the planning law limits the enjoyment of the right to own property. Does s 10(1) 


invalidate the law?98 The way in which Bell J distinguished the hypothetical from 


the impugned provisions in Maloney demonstrates that her Honour did not 


consider that s 10(1) of the RDA is engaged by reason of a disproportionate 


impact of a universal law on people of a particular race, simply by reason of 


external circumstances: 


In determining whether a law has that purpose or effect the 
court looks to the "practical operation and effect" of the law 


                                                
95  See also Maloney v The Queen (2013) 252 CLR 168 at [84] (Hayne J, Crennan J agreeing at 


[112]), [148] (Kiefel J, dissenting), [201], [204] (Bell J), [337]-[338] (Gageler J). 
96  Maloney v The Queen (2013) 252 CLR 168 at [66]. 
97  Similarly, the assumption that differential treatment is only justified as a special measure 


necessarily assumes that differential treatment necessarily involves a race-based distinction: 
see paragraphs 64 to 66 above.  


98  Maloney v The Queen (2013) 252 CLR 168 at [203]. 
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and is "concerned not merely with matters of form but with 
matters of substance". It may be that the hypothesised 
planning law would not engage s 10(1) because, 
construed in its context, any limitation on the enjoyment of 
the right of the building owners would have no connection 
to race. The appeal does not raise a question of the kind 
raised by the hypothesised planning law because the 
liquor restrictions unarguably target Aboriginal persons.99 
(emphasis added, footnote omitted) 


95. The High Court authorities, cited by the Applicant, do not provide a proper basis 


for his construction of s 10(1) of the RDA.  Whilst those cases make clear, and 


it is not in dispute, that s 10(1) of the RDA requires regard to substance as well 


as form, none of them support the proposition that a neutral law that is intended 


to apply universally to all people regardless of race will engage s 10(1) of the 


RDA on the basis that there is statistical evidence that the law applies differently 


to people of a particular race on average. 


E.2 Intermediate appellate decisions 


E.2.1 Neutral criteria with universal application 


96. Section 10(1) of the RDA has been considered in the context of legislation 


containing a neutral criterion for conferring or restricting rights irrespective of 


race, which has universal application across all people within the jurisdiction, at 


the intermediate appellate level. Contrary to the Applicant’s construction of s 


10(1) of the RDA, none of these intermediate appellate decisions have held that 


s 10(1) of the RDA was engaged, even where the neutral criterion had a 


“disparate impact” upon particular races. In every case relying upon statistical 


differences of a law that applies in the same way to all races but has different 


implications on certain races by reason of other factors, intermediate appellate 


courts have rejected the application of s 10(1) of the RDA. 


97. A chronological overview of the critical reasoning of these intermediate 


decisions is set out below. Whilst the reasons vary between these decisions, 


the following themes consistent with the Commonwealth’s construction 


emerge: 


                                                
99  Maloney v The Queen (2013) 252 CLR 168 at [204] (obiter). 
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(a) Where there is no criterion in the impugned law that expressly or 


implicitly distinguishes on the basis of race, any differential enjoyment of 


a right by members of a particular race is not “by reason of” the impugned 


provision sufficient to attract the operation of s 10(1) of the RDA.   


(b) A statistical difference in the impact of a law of universal application, 


which arises from the underlying factual circumstances unrelated to the 


legislative regime, is not sufficient. 


Melkman v Commissioner of Taxation (1988) 20 FCR 331  


98. Under s 23(kc) of the Income Tax Assessment Act 1936 (Cth), a pension 


awarded for incarceration in a concentration camp during World War II under 


German law was exempt income. There was no exemption for an equivalent 


pension awarded under Netherlands law. Mr Melkman received a pension for 


incarceration in a concentration camp under Netherlands law. It was argued 


that he could not enjoy his property rights, and the right to public health, medical 


care, social security and social services, to the same extent as people of 


German national origin. Justices Davies, Lockhart and Gummow held that 


s 10(1) of the RDA was not engaged. The Court considered that any prejudice 


to Mr Melkman did not arise by reason of the impugned provision. The 


legislative criteria for taxation exemptions referred to the character of the 


income (namely, pensions, annuities and allowances), the source of the income 


(a State of the Federal Republic of Germany) and the character of the law of 


the State by which the payment was made (a law relating to compensation of 


victims of the National-Socialist persecution).100 They did not take race as their 


points of reference, nor have as their purpose or effect the creation of racial 


discrimination.101 The Court held: 


The provision applies to persons within its sphere of 
application uniformly, regardless of their race, colour, 
descent or national or ethnic origin.102 


                                                
100  Melkman v Commissioner of Taxation (1988) 20 FCR 331 at 336. 
101  Melkman v Commissioner of Taxation (1988) 20 FCR 331 at 336. 
102  Melkman v Commissioner of Taxation (1988) 20 FCR 331 at 337. 
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Nguyen v Refugee Review Tribunal (1997) 74 FCR 311 (“Nguyen”) 


99. The Department of Immigration and Ethnic Affairs refused Mr Nguyen’s 


application for a Domestic Protection Temporary Entry Permit. 


Section 166BA(1)(b) of the Migration Act 1958 (Cth) required Mr Nguyen to 


lodge any application for review by the Refugee Review Tribunal within 28 days 


of being notified of the Department’s decision. Notification of the Department’s 


decision was provided to Mr Nguyen in English. Mr Nguyen, who filed his 


application for review out of time, contended that the fact that the notice was in 


English meant that he was less able to enjoy the right to be notified of the 


Department's decision than a person of another race who could understand 


English. All members of the Court held that s 10(1) of the RDA was not 


engaged. Justices Sundberg and Marshall considered that the right to receive 


notice in Australia’s official language was “shared” by all applicants,103  and not 


“denied” to applicants of Vietnamese ethnicity.104 Justice Tamberlin considered 


that any lesser enjoyment of the right to receive notice by reason of it being 


framed in English was not caused by the impugned provision, but rather the 


underlying factual circumstances of the appellant.105 His Honour’s further 


remarks on s 10(1) of the RDA, noted at AS [49] and [50.3], are addressed in 


further detail below. 


Sahak v Minister for Immigration and Multicultural Affairs (2002) 123 FCR 514 
(“Sahak”) 


100. Under s 478(1)(b) of the Migration Act 1958 (Cth), there was a 28 day time limit 


for applying for judicial review of a decision of the Refugee Review Tribunal. 


The appellants, a citizen of Afghanistan and stateless Palestinian who was born 


in Lebanon, contended that their inability to read and write English, and their 


dependence on an interpreter to complete the applications to be filed in the 


Court, formed a substantial part of the reasons for not filing the application in 


time. All members of the Court held that s 10(1) of the RDA was not engaged. 


The majority (Goldberg and Hely JJ) held that the impugned provision “does 


                                                
103  Nguyen v Refugee Review Tribunal (1997) 74 FCR 311 at 326-7 (Sundberg J). 
104  Nguyen v Refugee Review Tribunal (1997) 74 FCR 311 at 331 (Marshall J). 
105  Nguyen v Refugee Review Tribunal (1997) 74 FCR 311 at 320 (Tamberlin J).  
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not deprive persons of one race of a right that is enjoyed by another race, nor 


does it provide for differential operation, depending upon the race, colour or 


national or ethnic original of the relevant applicant.”106 The majority also 


considered that any difference in the enjoyment of rights between English and 


non-English speakers arose from the underlying factual circumstances of the 


relevant applicant.107 They held: 


Put shortly, there is no nexus or causal connection 
between the provisions of s 478 and the manner in which 
the appellants enjoy their right of access to the Court 
pursuant to s 476 as compared with the manner in which 
English speaking applicants enjoy their right of access to 
the Court. Section 478 in its terms and operation does not 
have a differential or discriminatory impact on English and 
non-English speaking applicants for review of a Tribunal 
decision under s 476. It operates uniformly.108 


(emphasis added) 


101. Justice North considered that the appellants’ right of review was not more 


limited than that enjoyed by people of another race, because the right of review 


under s 75(v) of the Constitution of the Commonwealth of Australia 


(Constitution) to seek constitutional writs against the Tribunal remained 


available.109 His Honour’s further obiter remarks in dissent on s 10(1) of the 


RDA, noted at AS [44], are considered further below. 


Jones v Public Trustee of Qld (2004) 209 ALR 106 


102. Part 3 of the Succession Act 1981 (Cth) made provision for distribution on 


intestacy. Mr Jones argued that Part 3 restricted Aboriginal tradition or 


customary law. The Court held that s 10(1) of the RDA was not engaged. 


Justice McPherson (Williams and Jerrard JJA agreeing)110 held that, if there 


are traditional rights to inherit property special to Aboriginal people which Part 


3 of the Succession Act restricts, those traditional rights were not established 


                                                
106  Sahak v Minister for Immigration and Multicultural Affairs (2002) 123 FCR 514 at [45]. 
107  Sahak v Minister for Immigration and Multicultural Affairs (2002) 123 FCR 514 at [45]-[48]. 
108  Sahak v Minister for Immigration and Multicultural Affairs (2002) 123 FCR 514 at [49]. 
109  Sahak v Minister for Immigration and Multicultural Affairs (2002) 123 FCR 514 at [1]-[4]. 
110  Jones v Public Trustee of Qld (2004) 209 ALR 106 at [22] (Williams JA) and [26] (Jerrard JA). 
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on the evidence.111 The Court held further that the impugned Part “makes no 


distinction between peoples of any race or origin” and its “provisions apply 


equally to all people including Aborigines”.112  


Vanstone v Clark (2005) 147 FCR 299 


103. The Aboriginal and Torres Strait Islander Commission Act 1989 (Cth) 


empowered the Minister to suspend various officers of the Aboriginal and 


Torres Strait Islander Commission (ATSIC) for “misbehaviour”. Section 4A of 


the Act permitted the Minister to make a written determination that certain 


conduct was taken to be “misbehaviour”. The Minister made a determination 


that deemed conviction for certain offences to be misbehaviour. Mr Clark was 


a Commissioner of ATSIC who was suspended after being convicted of an 


offence. At first instance, the primary judge held that s 10(1) of the RDA was 


engaged because the determination meant Mr Clark was susceptible to 


suspension on lesser grounds than non-Indigenous holders of comparable 


offices outside of ATSIC.113 On appeal, the Court held that s 10(1) of the RDA 


was not engaged. Justice Weinberg (Black CJ agreeing114) noted that the 2002 


Determination applied to offices held by both Indigenous and non-Indigenous 


people. Whilst non-Indigenous people were prevented from filling the role of 


ATSIC Commissioner, other roles could be filled by non-Indigenous people.115 


Justice Weinberg accepted that “it is no answer to the structure and text of the 


ATSIC Act to engage in speculation that holders of such officers were likely to 


be indigenous”.116  His Honour held:  


Had the 2002 Determination provided a different test for 
suspension or termination of indigenous persons from that 
applicable to non-indigenous persons, it would obviously 
trigger the operation of s 10, and result in an adjustment of 
rights, as a matter of construction, as contemplated by the 
section …  However, that is not the case here. There is no 


                                                
111  Jones v Public Trustee of Qld (2004) 209 ALR 106 at [19]. 
112  Jones v Public Trustee of Qld (2004) 209 ALR 106 at [19]. 
113  Clark v Vanstone (2004) 211 ALR 412 at [112]-[115] (Gray J). 
114  Vanstone v Clark (2005) 147 FCR 299 at [19] (obiter). Note the decision was made by a two 


member Court. 
115  Vanstone v Clark (2005) 147 FCR 299 at [198], [208] (Weinberg J). 
116  Vanstone v Clark (2005) 147 FCR 299 at 352 [198]. 
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inconsistency of treatment based upon race within 
either the Act, or the 2002 Determination.117  


(emphasis added) 


Queensland Construction Materials Pty Ltd v Redland City Council (2010) 271 
ALR 624  


104. The Integrated Planning Act 1997 (Qld) required an applicant for development 


approval to give notice of its application to owners of all land adjoining the land 


the subject of the application. The term “owner” was defined to include people 


entitled to rent if the land were let. The majority (Chesterman JA and 


Applegarth J, McMurdo P not deciding118) held that s 10(1) of the RDA was not 


engaged, whether or not the native title claimants could establish native title 


rights to receive rent or otherwise, because the distinction between those 


whose consent was needed and those whose consent was unnecessary was 


determined by types of proprietary rights, not race.119 The majority considered: 


The purpose of s 10 is to ensure equality of rights where, 
by reason of state law, there is inequality based on some 
racial distinction. Section 10 does not apply to those 
cases of inequality where the rights in question are 
conferred or withheld on some basis other than race.120  


(emphasis added) 


105. An application for special leave to appeal to the High Court was refused.121 


R v Woods & Williams (2010) 246 FLR 4 


106. Section 10(3)(a) of the Juries Act 1962 (NT) disqualified potential jurors from 


jury service if they had been in custody within the previous 7 years, and s 30(b) 


required the service of juror summonses by ordinary post. The accused 


contended that these provisions were likely to disproportionately exclude 


Aboriginal people from juries and, therefore, limit the enjoyment of Aboriginal 


                                                
117  Vanstone v Clark (2005) 147 FCR 299 at [199]. 
118  Queensland Construction Materials Pty Ltd v Redland City Council (2010) 271 ALR 624 at [14]. 
119  Queensland Construction Materials Pty Ltd v Redland City Council (2010) 271 ALR 624 at [48]. 
120  Queensland Construction Materials Pty Ltd v Redland City Council (2010) 271 ALR 624 at [47]. 
121  Queensland Construction Materials Pty Ltd v Tapp [2011] HCASL 131. 
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people of the right to a fair trial by jury. The Court (Mildren ACJ, Blokland and 


Reeves JJ) held that s 10(1) of the RDA was not engaged on the basis that fair 


trial by jury does not require a racial mix.122 The Court noted the practical 


difficulties which arose from the accused’s contention: 


To impose some overriding requirement to the effect that 
a jury, once randomly selected in this way, has to be 
racially balanced or proportionate would be the antithesis 
of an impartially selected jury, not to mention the enormous 
practical difficulties that would be associated with 
attempting to meet such a requirement, particularly as it is 
not an easy matter to identify who is, or is not, a member 
of a particular racial group.123 


Aurukun Shire Council v CEO Office of Liquor Gaming and Racing in the 
Department of Treasury [2012] 1 Qd R 1  


107. Pursuant to amendments to the Liquor Act 1992 (Cth), local governments could 


no longer apply for, or hold, a general liquor licence. The only local government 


entities that held general liquor licences were in Indigenous communities. For 


historical reasons, there were no other licensed suppliers of alcohol in those 


communities, so the effect of the provisions was that alcohol was not available 


at any licenced premises in those communities. It was contended by the 


appellants that the effect of the impugned provisions was to differentiate on 


racial grounds between the residents of these Indigenous communities and the 


residents of local government areas in the rest of the State. 


108. The majority of the Court (Keane and Phillippedes JJA, McMurdo P dissenting) 


held that s 10(1) of the RDA was not engaged. Justice Keane noted that s 10 


is concerned to ensure that the rights and duties created by legislation “apply 


generally, without distinction on the ground of race”.124 Justice Keane held that 


the absence of a local licensed supplier in certain areas was not "by reason of" 


or as “a consequence of” the impugned provisions, which applied “in the same 


                                                
122  R v Woods (2010) 246 FLR 4 at [51]-[59]. Note, the Court also relied upon the concession of 


the accused that personal service, which would cure the alleged impairment arising from 
service by post, could be effected under the Act at [41]. 


123  R v Woods (2010) 246 FLR 4 at [59]. 
124  Aurukun Shire Council v CEO, Office of Liquor Gaming and Racing in the Department of 


Treasury [2012] 1 Qd R 1 at [169]. 
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terms throughout the State”.125 Rather, it was a consequence of the historical 


fact that other licensees were absent in those areas.126 Justice Phillippedes 


also held that “the right to equal legislative treatment” had not been 


compromised because the same licensing provisions applied to all local 


governments in Queensland,127 and alcohol limitations to particular 


communities arose because of historical factors.128 


109. The contention of the Applicant in this proceeding, that the disproportionate 


impact of legislation on people of different races due to historical factors is 


sufficient to engage s 10(1) of the RDA, was expressly rejected by Keane JA in 


terms, as set out in paragraph 36.  


110. An application for special leave to appeal to the High Court was refused on the 


basis that the applicants did not have sufficient prospects of demonstrating that 


the impugned provisions infringed a human right or fundamental freedom.129 


Munkara v Bencsevich [2018] NTCA 4 (“Munkara”) 


111. Section 6 of the Alcohol Protection Orders Act 2013 (NT) provided police with 


powers to issue alcohol protection orders. Sections 9(2)(c) and 11(2) set out 


procedural rules for a person issued with an alcohol protection order to apply 


for reconsideration.  Mr Munkara contended that authorised alcohol protection 


orders affected the right of Indigenous people to own property (alcohol) as well 


as the right of access to licensed premises. He argued that s 6, whilst racially 


neutral, disadvantaged Territory Aboriginal people in its effect or operation, 


because 86% of the alcohol protection orders made were against them. He 


argued that ss 9(2)(c) and 11(2) limited the rights of reconsideration for 


Aboriginal people because of a combination of social circumstances, including 


                                                
125  Aurukun Shire Council v CEO, Office of Liquor Gaming and Racing in the Department of 


Treasury [2012] 1 Qd R 1 at [172]. 
126  Aurukun Shire Council v CEO, Office of Liquor Gaming and Racing in the Department of 


Treasury [2012] 1 Qd R 1 at [172]. 
127  Aurukun Shire Council v CEO, Office of Liquor Gaming and Racing in the Department of 


Treasury [2012] 1 Qd R 1 at [259]. 
128  Aurukun Shire Council v CEO, Office of Liquor Gaming and Racing in the Department of 


Treasury [2012] 1 Qd R 1 at [262]. 
129  Aurukun Shire Council v CEO, Office of Liquor Gaming and Racing in the Department of 


Treasury [2010] HCATrans 293. 
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the limited capacity or inability of a large number of Aboriginal people to use 


and understand both spoken and written English. 


112. Blokland J (Kelly and Barr JJ agreeing130) held that s 10(1) of the RDA was not 


engaged. In relation to s 6, Blokland J held that any adverse effect suffered by 


Aboriginal people as a result of the imposition of an alcohol protection order 


was “not as a result of the law itself”.131 Blokland J rejected the argument that 


there was a “causal relationship” between s 6 and race, insofar as affectation 


by alcohol was a race related problem in the Northern Territory, because it 


“adds nothing to the bare statement of statistics”.132 Blokland J noted: 


To take a further example, an Aboriginal person is 
statistically many times more likely than a non-Aboriginal 
person to be imprisoned for the offence of causing serious 
harm contrary to s 181 of the Criminal Code. Yet it could 
not be sensibly argued that by reason of s 181 of the 
Criminal Code Aboriginal persons enjoy the right to 
personal freedom to a more limited extent than persons of 
another race.133 


113. In relation to ss 9(2) and s 11(2), Blokland J held: 


Section 10 is not to be approached by identifying the 
discriminatory effect of the law as to racial characteristics 
but rather turns on the effect of a law on the relative 
enjoyment of a right by persons of different races.134  


The Court declined the appellant’s suggestion that it should not follow the Full 


Federal Court decision in Sahak, on the basis that the reasoning of the majority 


in Sahak was not contrary to the established authority concerning the 


application of s 10(1) of the RDA.135 


                                                
130  Munkara v Bencsevich [2018] NTCA 4 at [15] (Kelly J), [179] (Barr J). 
131  Munkara v Bencsevich [2018] NTCA 4 at [99]. 
132  Munkara v Bencsevich [2018] NTCA 4 at [100]-[102]. 
133  Munkara v Bencsevich [2018] NTCA 4 at [104]. 
134  Munkara v Bencsevich [2018] NTCA 4 at [118], citing Maloney v The Queen (2013) 252 CLR 


168 at [10] (French CJ), [64]-[65] (Hayne J), [148] (Kiefel J), [200] (Bell J), [303] and [306] 
(Gageler J). 


135  Munkara v Bencsevich [2018] NTCA 4 at [118]-[119]. 
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Hamzy v Commissioner of Corrective Services NSW (2022) 400 ALR 507 
(“Hamzy”) 


114. Mr Hamzy was an extreme high risk restricted inmate. The combined effect of 


cll 101, 116 and 119(6) of the Crimes (Administration of Sentences) Regulation 


2014 (NSW) required most communications with extreme high risk restricted 


inmates to be in English. Mr Hamzy contended that the operation and effect of 


these regulations was to deprive inmates with ethnic or racial backgrounds of 


the right to speak in their native tongue. All members of the Court held that 


s 10(1) of the RDA was not engaged. Justice Leeming (Bathurst CJ 


agreeing136) held there was no other law which conferred a right enjoyed by 


persons of another race, which, by dint of s 10(1) of the RDA, could be relied 


on by the appellant.137 It is implicit from this conclusion that s 10(1) of the RDA 


cannot be used to confer rights to a particular race where that right is not 


conferred by law to other people. Justice Basten also held that s 10(1) of the 


RDA could have been put to one side on the basis that no law was identified by 


the appellant as providing the rights which the appellant asserted he was 


denied.138 His Honour’s further remarks in dissent, noted at AS [46]-[48], are 


considered further below. 


E.2.2 Consistent first instance decisions 


115. Consistent with the intermediate appellate decisions summarised above, a 


number of first instance decisions have held that laws which confer or restrict 


rights uniformly, and do not contain any legislative criterion that expressly or 


implicitly creates a distinction based on race, do not engage s 10(1) of the RDA: 


Sremcevic v Gurry, D.C (1994) 51 FCR 194 at 210-1 (Wilcox J); Ebber v 


HREOC (1995) 129 ALR 455 at 472-3 (Drummond J); Trau v Repatriation 


Commission (1998) 88 FCR 349 at 352 (Lehane J); NAEN v Minister for 


Immigration and Multicultural and Indigenous Affairs [2003] FCA 216 at [72] 


(Sackville J); Reynolds v Tasmanian Heritage Council (2011) 277 ALR 394 at 


                                                
136  Hamzy v Commissioner of Corrective Services NSW (2022) 400 ALR 507 at [3]. 
137  Hamzy v Commissioner of Corrective Services NSW (2022) 400 ALR 507 at [274]. 
138  Hamzy v Commissioner of Corrective Services NSW (2022) 400 ALR 507 at [21]. 
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[36] (Tennent J) and Blackwell v Bara [2022] NTSC 17 at [60], [89]-[90], [94], 


[106] and [111]-[112] (Southwood J).  


E.2.3 The Applicant’s arguments 


116. The Applicant relies upon the dissenting judgment of North J in Sahak and 


Basten JA in Hamzy to contend that this Court should not follow Sahak and 


Munkara: AS [40]-[48]. Relying upon these dissenting judgments, the Applicant 


contends that s 10(1) of the RDA cannot be avoided by attributing the 


differential impact of a law to individual circumstances, because facially neutral 


provisions will only ever have a differential impact on one race compared to 


another by reason of the facts on which the law operates (AS [48]). The 


Applicant contends that it is the effect of a law that matters, not its purpose (AS 


[48]). 


117. The Applicant also contends that this conclusion is fortified by the “established 


principle” that s 10 of the RDA covers indirect discrimination, relying on the 


single judgment of Tamberlin J in Nguyen (AS [49] and [50.3]). 


118. The Applicant’s arguments, and both the dissenting judgments and the 


judgment of Tamberlin J in Nguyen on which they rest, misconceive the scope 


of s 10(1) of the RDA. For the reasons addressed below, the Commonwealth 


submits that reliance should not be placed upon these dissenting judgments, 


nor the judgment of Tamberlin J in Nguyen, which are inconsistent with 


intermediate appellate court authority, and are unsupported by the High Court 


authorities. 


The dissenting judgment in Sahak 


119. In Sahak, as outlined above, all members of the Court held that the time limit 


imposed by s 478(1)(b) of the Migration Act 1958 (Cth) for applying for a judicial 


review of a decision of the Refugee Review Tribunal did not engage s 10(1) of 


the RDA. 


120. Justice North in Sahak, both in the dissent on this point and in obiter,139 


indicated a “strong inclination” that s 478(1)(b) of the Migration Act 1958 (Cth) 


                                                
139  Sahak v Minister for Immigration and Multicultural Affairs (2002) 123 FCR 514 at [5]. See 


paragraphs 100 to 101 above. 
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restricted rights “as a practical matter”.140 The only basis provided for his 


Honour’s inclination was a concern that “to say that any differential impact is 


suffered not because of national origin, but rather as a result of individual 


personal circumstances, appears to me to adopt a verbal formula which avoids 


the real and practical discrimination which flows as a result of the operation of 


s 478.”141 Justice North illustrated his concern by reference to the facts in 


Griggs v Duke Power Co 401 US 424 (1971) (“Griggs”).142 In that case, the 


employer’s requirement that job applicants pass an intelligence test or hold a 


school diploma disqualified African American applicants, who had historically 


enjoyed inferior educational opportunities, at a substantially higher rate than 


white applicants. According to North J, those applicants did not suffer 


discrimination “by reason of their personal educational standards but rather by 


reason of race or colour.”143   


121. The first difficulty with the reasoning of North J is that it does not address the 


proper construction of s 10(1) of the RDA, in terms. Precisely what constitutes 


the “real and practical discrimination” to which his Honour refers is unidentified. 


The reference to Griggs might suggest that his Honour assumes s 10(1) of the 


RDA encapsulates indirect discrimination,144 although this is not said expressly. 


Griggs concerned s 703(h) of the Civil Rights Act 1964, which allowed 


employers to use ability tests before offering employment, provided that they 


were not designed, intended or used to “discriminate”. What the Court said in 


Griggs was that Congress required “the removal of artificial, arbitrary, and 


unnecessary barriers to employment when the barriers operate invidiously to 


discriminate on the basis of racial or other impermissible classification”.145 The 


Court held that the Act proscribed “practices that are fair in form, but 


discriminatory in operation” such that any ability test that was not “related to job 


performance” was prohibited.146 Justice North, who acknowledged the decision 


                                                
140  Sahak v Minister for Immigration and Multicultural Affairs (2002) 123 FCR 514 at [6]. 
141  Sahak v Minister for Immigration and Multicultural Affairs (2002) 123 FCR 514 at [6]. 
142  Sahak v Minister for Immigration and Multicultural Affairs (2002) 123 FCR 514 at [7]-[9]. 
143  Sahak v Minister for Immigration and Multicultural Affairs (2002) 123 FCR 514 at [9]. 
144  It has been said that the concept of indirect discrimination was derived from this case: Waters 


v Public Transport Corporation (1991) 173 CLR 349 at 357 (Mason CJ and Gaudron J), 392 
(Dawson and Toohey JJ). 


145  Griggs v Duke Power Co 401 US 424 (1971) at 431. 
146  Griggs v Duke Power Co 401 US 424 (1971) at 431. 
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arose in “a different statutory context”,147 does not identify the relevant 


intersection between s 10(1) of the RDA and the very different purpose, text 


and limitations of s 703(h) of the Civil Rights Act 1964. In the Commonwealth’s 


submission, there is none. The illustration that North J sought to draw from the 


facts of Griggs does not provide a proper or safe basis to construe s 10(1) of 


the RDA.  


122. No further substantiation for his Honour’s inclination is set out in the judgment. 


Assuming North J’s reference to “real and practical discrimination” was 


intended to encapsulate indirect discrimination, his Honour does not address 


the requirements in s 9(1A) of the RDA. Nor does his Honour explain why or 


how the concept of indirect discrimination in s 9(1A), or otherwise, applies in 


the context of s 10(1) of the RDA. For the reasons set out in Part D.2.1, the 


Commonwealth submits it does not.  


123. The second difficulty with the reasoning of North J is the inconsistency between 


his Honour’s concern that the differential impact of a law according to national 


origin will not be recognised if attributed to “individual personal circumstances” 


and the intermediate appellate court authority, outlined above. The effect of the 


decisions above, particularly those in Sahak, Aurukun and Munkara is that any 


differential enjoyment of rights by members of a particular race is not “by reason 


of” an impugned provision, and sufficient to attract the operation of s 10(1) of 


the RDA, unless the legislative criterion expressly or implicitly creates a 


distinction between people of a particular race, or a subset of them, and other 


people. A statistical difference in the impact of a universal law arising from the 


underlying factual circumstances is not sufficient. 


124. Contrary to AS [47], these decisions are not inconsistent with High Court dicta 


in Maloney. The operative references to the “effect” and “operation” of the 


impugned provisions concerned a neutral legislative criterion that targeted the 


Indigenous community living on Palm Island, as set out in paragraph 86. No 


judgment suggests that s 10(1) of the RDA is engaged where a neutral 


legislative criterion applies universally, but confers a benefit or restricts rights 


disproportionately according to statistical averages when analysed across 


                                                
147  Sahak v Minister for Immigration and Multicultural Affairs (2002) 123 FCR 514 at [7]-[9]. 
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racial groups due to factors outside the operation and effect of the statute (see 


paragraphs 92 to 94).  


125. To the extent the Applicant seeks to rely on the “strong inclination” of North J in 


Sahak to contend that legislation which confers or restricts rights in the same 


way to all people regardless of race may engage s 10(1) of the RDA, his 


Honour’s observation is inconsistent with intermediate appellate court authority, 


strays beyond any dicta in Maloney, and should not be followed.  


The dissenting judgment in Hamzy 


126. Similar issues arise with respect to the Applicant’s reliance on the judgment of 


Basten JA in Hamzy, also both in the dissent on this point and in obiter.148 


127. Hamzy concerned regulations which required most communications with an 


extreme high risk restricted inmate to be in English, as summarised above. 


Justice Basten accepted that s 10(1) of the RDA might be engaged where the 


adverse effects of a law that is neutral as to race, and applies in the same way 


universally, has a disproportionate impact on particular national or ethnic 


groups,149 although his Honour did not reach any conclusion with respect to the 


regulations, as the argument was not run at first instance or on appeal.150 


128. To reach this construction of s 10(1) of the RDA, Basten JA relied on the “strong 


inclination” of North J in Sahak.151 Basten JA criticised the reliance placed on 


the individual circumstances of the appellants in Sahak, Nguyen and Munkara 


in rejecting the application of s 10(1) of the RDA,152 and found that 


circumstances existing independently of the legislation are not “a separate and 


independent factor”.153 In a similar way to North J, his Honour reasoned by 


analogy, considering that to attribute the effects of the clauses of the regulation 


to “the personal circumstances” of Mr Hamzy being in custody would be 


                                                
148  Hamzy v Commissioner of Corrective Services NSW (2022) 400 ALR 507 at [21]. See 


paragraph 114 above. 
149  Hamzy v Commissioner of Corrective Services NSW (2022) 400 ALR 507 at [89]. 
150  Hamzy v Commissioner of Corrective Services NSW (2022) 400 ALR 507 at [91]. 
151  Whose judgment Basten JA preferred: Hamzy v Commissioner of Corrective Services NSW 


(2022) 400 ALR 507 at [23]-[27]. 
152  Hamzy v Commissioner of Corrective Services NSW (2022) 400 ALR 507 at [23]-[24], [28]-[29], 


[32]-[33]. 
153  Hamzy v Commissioner of Corrective Services NSW (2022) 400 ALR 507 at [32]. 
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analogous to dismissing Ms Maloney’s claim on the basis that the adverse 


operation of the law was attributable to her residing on Palm Island.154  


129. Expanding upon North J’s reasons in Sahak, Basten JA considered that a “more 


principled approach” for assessing the application of s 10(1) of the RDA with 


respect to universal laws with differential impact on different racial groups would 


be to consider whether the law is “reasonable and justifiable”,155 and / or 


“proportionate” to a “legitimate purpose”.156 


130. To the extent that the foundation for Basten JA’s construction of s 10(1) of the 


RDA relies upon the dissenting judgment of North J in Sahak, the 


Commonwealth submits that it is inconsistent with the intermediate appellate 


authorities above, and should not be followed for the reasons in paragraphs 


119 to 125. 


131. The illustration adopted by Basten JA in support of his Honour’s construction, 


relying on the facts in Maloney rather than Griggs, elides the basis on which 


Maloney was determined (see paragraphs 82 and 86). The factual 


circumstance relevant in Maloney – geography – was expressly adopted as the 


legislative criterion which targeted the rights of a particular race, the Indigenous 


community located on Palm Island, and created the racial divide in the 


restriction imposed by the impugned provisions. It was through this legislative 


adoption of the factual circumstance in question that the consequent restriction 


of rights of that community was “by reason of” the impugned provisions. The 


reasoning in Maloney does not address or support the broader contention, 


advanced by Basten JA, that s 10(1) of the RDA may apply where any 


circumstances existing independently of a law impact its operation across races 


on a statistical basis (see paragraphs 92 to 94).  


132. An equivalent misconception belies the Applicant’s submission in AS [48] that 


facially neutral provisions will only ever have a differential impact on one race 


compared to another by reason of the facts on which the law operates. 


Section 10(1) of the RDA is not concerned with any differential impact arising 


from the application of a universal law; but rather the distinction between the 


enjoyment of rights of a particular race and others “by reason of” that law, 


                                                
154  Hamzy v Commissioner of Corrective Services NSW (2022) 400 ALR 507 at [39]. 
155  Hamzy v Commissioner of Corrective Services NSW (2022) 400 ALR 507 at [33]. 
156  Hamzy v Commissioner of Corrective Services NSW (2022) 400 ALR 507 at [90]. 
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whether on purpose or in effect. Equally, the Applicant’s reliance in AS [48] on 


the connection between race and the factual circumstances giving rise to the 


disparate impact of the legislation is misplaced. Section 10(1) of the RDA does 


not require the Court to ascertain whether the cessation of rights is by reason 


of race, with the clear words of s 10 demonstrating that the inquiry is whether 


the cessation of rights is “by reason of” the legislation under challenge.157 


133. An additional difficulty arises with respect to the reasons of Basten JA, insofar 


as they expand upon North J’s reasons in Sahak, and advance a “more 


principled approach” for assessing the application of s 10(1) of the RDA in the 


context of universal laws. His Honour presumes that s 10(1) of the RDA will not 


apply if a law is “reasonable and justifiable”,158 and / or “proportionate” to a 


“legitimate purpose”.159 It is not clear whether the basis for this presumption, 


which is not articulated, rests on the concept of indirect discrimination in s 9(1A) 


of the RDA, with its requirement of unreasonableness, or the proportionality 


analysis adopted to test the validity of laws impacting human rights. Either way, 


the reasoning of Basten JA is directly inconsistent with Maloney: see Part D.4.1. 


For these reasons, the obiter comments in the dissenting judgment of 


Basten JA should not be followed. 


Justice Tamberlin’s judgment in Nguyen 


134. In Nguyen, as outlined above, all members of the Court held that the time limit 


imposed by s 166BA(1)(b) of the Migration Act 1958 (Cth) for applying for a 


review by the Refugee Review Tribunal did not engage s 10(1) of the RDA. 


135. Justice Tamberlin appeared to accept that s 10 applies to indirect discrimination 


after referring to Griggs, as identified in AS [50.3]. However, Griggs does not 


provide a proper or safe basis to construe s 10(1) of the RDA, as addressed 


above in paragraphs 120 to 121. 


136. Moreover, his Honour’s reasoning on this point was not determinative. Whilst 


Tamberlin J purports to extend s 10(1) of the RDA to indirect discrimination, his 


Honour did not apply the provision in a way which supports the Applicant’s 
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construction. Justice Tamberlin held that any lesser enjoyment of the right to 


receive notice by reason of it being framed in English was not caused by the 


impugned provision, but rather the underlying factual circumstances of the 


appellant.160 Justices Sundberg and Marshall implicitly rejected the notion that 


s 10 of the RDA is concerned with the concept of indirect discrimination in 


finding that the fact that the notice was in the primary language of some 


applicants only was not determinative.161 


E.3 International jurisprudence 


137. The Applicant resorts to international jurisprudence in support of his 


construction of s 10 of the RDA, in two key ways. 


138. First, the Applicant relies on the concept of indirect discrimination articulated in 


Griggs, and references to Griggs in other High Court cases in different contexts 


(AS [50]). Griggs, which was concerned with the very different purpose, text 


and limitations of s 703(h) of the Civil Rights Act 1964, does not provide a 


proper or safe basis to construe s 10(1) of the RDA for the reasons set out in 


paragraphs 120 to 121. The references to Griggs in Purvis v New South Wales 


(2003) 217 CLR 92, in considering the definition of “indirect disability 


discrimination” in s 6 of the Disability Discrimination Act 1992 (Cth), and Street 


v Queensland Bar Association (1989) 168 CLR 416, in construing the reference 


to “discrimination” in s 117 of the Constitution, are a step further removed. 


139. Secondly, the Applicant refers to Truijillo Calero v Ecuador,162 which contains 


the views of the Committee on Economic, Social and Cultural Rights (CESCR) 


on the prohibition of “discrimination” in Art 2(2) of the International Covenant on 


Economic, Social and Cultural Rights (ICESCR) in the context of the social 


security scheme in Ecuador (AS [53]-[55]). These comments must be 


considered in their context: they concerned an article of a different International 


Covenant, which is concerned to ensure that the rights enunciated in that 


                                                
160  Nguyen v Refugee Review Tribunal (1997) 74 FCR 311 at 320 (Tamberlin J).  
161  Nguyen v Refugee Review Tribunal (1997) 74 FCR 311 at 326-7 (Sundberg J), 331 


(Marshall J). 
162  Social Rights Committee, View adopted by the Committee under the Optional Protocol to the 


Covenant concerning communication No. 10/2015, 63rd sess, UN Doc E/C.12/62/D/10/2015 (26 
March 2018). 
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different International Covenant will be exercised without discrimination. They 


do not sensibly inform the proper construction of s 10 of the RDA. 


140. The Applicant otherwise raises at AS [51] the views of the Committee on the 


Elimination of Racial Discrimination (CERD) in Moylan v Australia,163 and the 


submission made by the Australian Government that s 10 of the RDA “can be 


extended to a law which indirectly affects the enjoyment of a human right by 


people of a particular race”. The petitioner was an Indigenous Australian man, 


who claimed that the pension age in the SSA violated the rights of Indigenous 


men under Arts 5 and 6 of the Convention because of their shorter life 


expectancies. Relying on the submission made by Australia, the Applicant 


contends at AS [52] that s 10(1) of the RDA will provide a remedy where the 


lesser enjoyment of a right by a particular race is “by reason of” the impugned 


law even if that was not the intention or purpose of the law and the law does 


not use race as a criterion.  


141. As noted from the outset, the Commonwealth does not dispute that s 10(1) of 


the RDA is engaged by a law that causes a division between the enjoyment of 


rights by a particular race and others, either expressly or indirectly, and that it 


may create such a divide indirectly through the use of a neutral criterion chosen 


on purpose to target a particular race or which has the effect of distinguishing 


a particular race from others. The submission made on behalf of Australia in 


Moylan, cited by the Applicant, is consistent with this.  


142. This is not to say that any facially neutral law that is intended to apply to people 


of all races equally will engage s 10(1) of the RDA merely because, in practice, 


it does not achieve complete equality of outcomes, as already addressed in 


Part E.1.3. The further submission made on behalf of Australia, recorded by 


CERD, that the age pension requirements in Australia’s social security law “are 


general and therefore do not differentiate directly or indirectly on the basis of 


race”,164 is consistent with this.  


                                                
163  Committee on the Elimination of Racial Discrimination, Views: Communication No. 47/2010, 


83rd sess, UN Doc CERD/C/83/D/47/2010 (27 August 2013) (Moylan). 
164  Moylan v Australia Committee on the Elimination of Racial Discrimination, Views: 


Communication No. 47/2010, 83rd sess, UN Doc CERD/C/83/D/47/2010 (27 August 2013) at 
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E.4 The import of the case authorities 


145. Consistent with the Commonwealth’s construction of s 10(1) of the RDA, each 


of the High Court cases in which s 10 of the RDA has been held to be engaged 


concerned legislation which included a neutral criterion for conferring or 


restricting a right which singled out a portion of the relevant population for 


differential treatment, and the dividing line between the two cohorts was, in 


effect or intentionally, race-based. The Applicant’s reliance on various 


comments made in these decisions seeks to confer on them meaning that, in 


their proper context, they do not bear. 


146. There are ten decisions of intermediate appellate courts which assess the 


applicability of s 10(1) of the RDA to a legislative criterion that applied 


universally, and neither expressly or implicitly distinguished on the basis of race 


in conferring or restricting rights. None held that s 10(1) was engaged. Whilst 


the reasoning differed from case to case, it was accepted in many165 (and not 


relevantly challenged) that any differential enjoyment of a right by members of 


a particular race arising from the operation of such a legislative criterion is not 


“by reason of” the impugned provision sufficient to attract the operation of 


s 10(1) of the RDA. A statistical difference in the impact of a universal law, 


arising from underlying factual circumstances which exist wholly independently 


of the statute, has not been sufficient to attract the operation of s 10(1) of the 


RDA.166 Consistently, various first instance decisions have held that laws which 


confer or restrict rights uniformly, and do not contain any legislative criterion 


that expressly or implicitly creates a distinction based on race, do not engage 


s 10(1) of the RDA. This extensive line of authority supports the 


Commonwealth’s construction of s 10 of the RDA, and is directly inconsistent 


with the Applicant’s.  


                                                
165  See, eg, Sahak v Minister for Immigration and Multicultural Affairs (2002) 123 FCR 514; Jones 


v Public Trustee of Qld (2004) 209 ALR 106; Aurukun Shire Council v CEO, Office of Liquor 
Gaming and Racing in the Department of Treasury [2012] 1 Qd R 1; Munkara v Bencsevich 
[2018] NTCA 4. 


166  See, eg, Nguyen v Refugee Review Tribunal (1997) 74 FCR 311; Sahak v Minister for 
Immigration and Multicultural Affairs (2002) 123 FCR 514; Jones v Public Trustee of Qld (2004) 
209 ALR 106; Vanstone v Clark (2005) 147 FCR 299; Queensland Construction Materials Pty 
Ltd v Redland City Council (2010) 271 ALR 624; R v Woods (2010) 246 FLR 4; Aurukun Shire 
Council v CEO, Office of Liquor Gaming and Racing in the Department of Treasury [2012] 1 Qd 
R 1; Munkara v Bencsevich [2018] NTCA 4; Hamzy v Commissioner of Corrective Services 
NSW (2022) 400 ALR 507. 
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147. The dissenting judgments on which the Applicant relies, and the international 


jurisprudence to which he refers, do not provide a proper basis for the 


Applicant’s construction of s 10(1) of the RDA. 


F. ENJOYMENT OF THE RIGHT IS NOT MORE LIMITED IN EXTENT 


148. In answer to Question 2, the Commonwealth’s submissions to this point 


contend that s 10(1) of the RDA is not engaged by ss 23(5A) and 43 of the SSA, 


because the age criterion which the Applicant seeks to impugn does not create 


a divide, either in effect or on purpose, between men of any particular race and 


other men. The Commonwealth further submits, in the alternative, that even if 


s 10(1) of the RDA could be engaged by provisions simply by reason that a 


“disparate impact” on people of a particular race arises from factors operating 


outside the law, there are two additional textual components for the application 


of s 10. There must exist a state of affairs in which people of one race either do 


not enjoy a human right that is enjoyed by people of another race or “enjoy” a 


human right “to a more limited extent” than people of another race.167 


149. The Applicant argues at AS [59] that he and other Indigenous men turning 65 


in 2022 “enjoy” the right to apply for and receive the age pension “to a more 


limited extent” than their non-Indigenous counterparts because:  


The ABS Life Tables indicate that, in comparison to non-
Indigenous men of the same age, Aboriginal and Torres 
Strait Islander men aged 65 years are not expected to live 
long enough to enjoy the right to apply for and receive the 
age pension to the same extent (i.e. for the same period) 
as their non-Indigenous counterparts are entitled to apply for 
and receive the age pension. In other words, based on the 
life expectancy gap, they will enjoy that entitlement for a 
shorter period than their non-Indigenous cohort.  
(emphasis added) 


150. The brevity with which the Applicant addresses this question at AS [57]-[60] 


belies the difficulties of his argument at both the level of principle and as a 


matter of evidence.   


151. The Commonwealth submits that the Applicant cannot succeed in his argument 


that he and other Indigenous men turning 65 in 2022 “enjoy a right to a more 


                                                
167  As Gageler J indicated in Maloney v The Queen (2013) 252 CLR 167 at [329]. 
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limited extent” than their non-Indigenous counterparts for three fundamental 


reasons: 


(a) First, the Applicant’s argument requires a consideration of the age 


pension in isolation, divorced from the broader social security right of 


which it forms part.  The age pension is only one component of the suite 


of benefits available under the SSA to protect against circumstances of 


economic vulnerability. The way in which the Applicant presents his 


claim, by reference to the age pension only, means that the Court cannot 


be satisfied that there is any more limited extent of enjoyment of a right 


to social security more generally for the purposes of engaging s 10(1) of 


the RDA. 


(b) Second, even if the age pension is considered in isolation, it is not a right 


for a particular duration. Therefore, the fact that the Applicant and other 


Indigenous men in his age cohort may be statistically likely to receive the 


age pension for a shorter duration than their non-Indigenous 


counterparts does not establish that they have a more limited extent of 


enjoyment of the right. 


(c) Third, even if the Applicant’s contended approach were accepted, the 


evidence on which he relies is not sufficiently reliable for him to prove 


the “more limited extent” to which his rights to the age pension or the 


rights of the represented class will be enjoyed, such that s 10(1) of the 


RDA cannot be engaged. 


152. Each of these reasons are addressed in turn below. 


G. THE RIGHT TO SOCIAL SECURITY  


153. It is uncontroversial between the parties that the right to the age pension forms 


part of the right to social security.168 It is also uncontroversial between the 


parties that the right to social security is a relevant “right” for the purposes of 


s 10(1) of the RDA.169 


154. The Commonwealth submits that, for the purposes of s 10(1) of the RDA, the 


right to the age pension cannot be looked at in isolation from the broader social 


                                                
168  Amended Concise Statement at [10]; Amended Concise Response at [10].  
169  Amended Concise Statement at [9]; Amended Concise Statement in Response at [9]. 
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security right of which it forms part. In Australia, that broader right encompasses 


the full range of benefits that comprises the social security regime under the 


SSA, including other social security payments such as the disability support 


pension, a carer payment, a parenting payment and the jobseeker payment.170 


155. The Applicant contends at AS [12] that “the existence of other, separate, 


benefits with different purposes is irrelevant to the question of whether or not 


persons of a particular race enjoy that right equally with persons of another 


race”. Such an approach is unsustainable because: 


(a) it is inconsistent with the nature of the right to social security; 


(b) it is artificial having regard to the manner in which it is implemented in 


Australia through the social security regime under the SSA; 


(c) it produces unreasonable and far-reaching consequences; and 


(d) it is not supported by any international jurisprudence concerning the right 


to social security in Art 5 of the Convention and other instruments. 


G.1 Nature of the right to social security  


156. Section 10(2) of the RDA expressly states that a “right” referred to in s 10(1) 


includes a reference to a right of a kind referred to in Art 5 of the Convention.171  


Art 5 of the Convention relevantly refers to “(e) Economic, social and cultural 


                                                
170  Amended Concise Statement in Response at [10]. Contrary to the suggestion made by the 


Applicant (at AS [12] ff 27), this is not an argument "reminiscent of submissions made and 
rejected in cases like Brown v. Board of Education of Topeka 347 U.S. 483 (1954)”. In that 
case, the laws expressly segregated children in public schools solely on the basis of race but 
provided equivalent facilities in each school. It was held that the fact of segregation itself had a 
detrimental impact because it was interpreted as denoting the inferiority of African Americans 
(at 494).  It was concluded therefore that “[s]eparate education facilities are inherently unequal” 
and violated the guarantee of equal protection of the laws under the Fourteenth Amendment 
(at 495).  There are no parallels between that situation and the present situation. The SSA does 
not establish separate social security regimes maintained along racial lines providing equivalent 
benefits. Rather, it makes benefits available when a person experiences economic vulnerability 
and is unable to fund a basic standard of living, with different benefits reflecting the fact that 
such economic vulnerability can arise for different, or multiple, reasons. Looking only at one 
particular benefit in that regime cannot sensibly establish the extent of enjoyment of the right to 
funding for a basic standard of living in circumstances of economic vulnerability. 


171  See definition of “Convention” in s 3(1) of the Racial Discrimination Act 1975 (Cth). However, it 
has been accepted that the reference to “right” in s 10 is not limited to the rights in Article 5 
which are, rather, “particular examples” of such a right: Maloney v The Queen (2013) 252 CLR 
168 at [300] (Gageler J) referring to Gerhardy v Brown (1985) 159 CLR 70, Mabo v Queensland 
[No 1] (1988) 166 CLR 186, Western Australia v The Commonwealth  (1995) 183 CLR 373 and 
Western Australia v Ward (2002) 213 CLR 1.  See also [9] (French CJ) and [145] (Kiefel J). 
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rights, in particular: …(iv) The right to public health, medical care, social security 


and social services”.  


157. The text of Art 5 of the Convention does not elaborate on the content of the 


right to “social security”. This is understandable given that the preamble to the 


Convention indicates that the fundamental rights and freedoms to which it refers 


are contained the Universal Declaration of Human Rights. The Convention does 


not prescribe the content of those fundamental rights and freedoms but rather 


seeks to ensure that State parties guarantee them without racial distinctions. 


As Mason J stated in Gerhardy, “the precise content of the relevant right or 


freedom … is not a matter with which the Convention concerns itself”.172 


158. The ordinary meaning of “social security”, as defined in the Oxford English 


Dictionary, is “1. A state-run system providing financial support for people who 


are unemployed, sick, retired, or otherwise in need”.173  


159. In the Commonwealth’s submission, the right to “social security” referred to in 


Art 5(e)(iv) of the Convention should be construed consistently with the ordinary 


meaning of the phrase, having regard to its context and purpose.174 


(a) Applying the ordinary meaning, the right to social security may be seen 


as the right to the array of State-provided measures available to protect 


a person in certain circumstances of economic vulnerability. The 


chapeau to Art 5(e) encompasses the broad grouping of rights 


comprising economic, social and cultural rights. The ordinary meaning 


of the phrase falls squarely within the rubric of an economic right directed 


to those in need of financial protection because of certain circumstances 


(being unemployed, sick, beyond the accepted working age, etc) that 


impact their capacity to generate their own income privately. 


                                                
172  Gerhardy v Brown (1985) 159 CLR 70 at 102.  
173  Oxford English Dictionary online. 
174  Maloney v The Queen (2013) 252 CLR 167 at [14] (French CJ) and [235] (Bell J) applying Art 


31 of the Vienna Convention on the Law of Treaties (1969). Note that while Art 4 of the Vienna 
Convention states that it only applies to treaties concluded after it entered into force on 27 
January 1980 (which would not include the International Convention on the Elimination of all 
Forms of Racial Discrimination), the Vienna Convention is said to be an authoritative statement 
of customary international law and therefore its principles can be applied more generally: see 
Victrawl Pty Ltd v Telstra Corp Ltd (1995) 183 CLR 595 at 622 (Deane, Dawson, Toohey and 
Gaudron JJ).   
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(b) The notion of social security being a form of general “protection” is 


further supported by the reference in the preamble of the Convention to 


all human beings being entitled to equal protection of the law. 


160. The Applicant provides no basis to support the bald assertion at AS [12] that 


“[t]he right to social security in order to secure protection from old age, is 


effected through the exercise by a person of their right to apply for and receive 


the age pension”.  In the Commonwealth’s submission, the right to social 


security does not “protect against old age” but rather provides a safety net of 


benefits to protect against economic vulnerability arising from various 


circumstances including (but not limited to) old age. As such, it is necessary to 


consider the right to the age pension in the context of the other benefits the 


social security regime provides to protect against economic vulnerability. 


G.2 The social security regime under the SSA 


161. Consistent with the nature of the right to social security described above, the 


SSA establishes a network of social security payments that provide for income 


support in certain circumstances of economic vulnerability in which a person 


will not have sufficient private means to support an adequate standard of living.  


162. Each social security payment is subject to specific qualification and payability 


criteria to ensure that payments are targeted to those for whom the payment is 


designed. The rate a recipient of a given payment will receive is also subject to 


a wide number of variables, again in order to ensure that each individual 


receives a payment rate that is appropriate to their individual economic needs. 


This inevitably means that Australia’s social security network is complex and 


not capable of being concisely summarised in a comprehensive way.  


163. In broad terms, however, the income support payments provided under the SSA 


predominately comprise the following (hereafter referred to as income support 
payments). Each of these payments are subject to a form of means testing, 


which takes into account both the value of a person’s assets (assets test) and 


the level of income a person receives (income test). 
(a) The age pension, which is provided for in Pt 2.2 of the SSA. The 


statutory scheme governing the age pension is relevantly set out in detail 


in Part H.2 below. 
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(b) The disability support pension, which is provided for in Pt 2.3 of the 


SSA. The disability support pension is intended to provide income 


support for people aged over 16 who have a continuing inability to work 


due to a physical, intellectual or psychiatric impairment,175 although 


people may continue to be eligible for the disability support pension if 


they are engaged in certain types of employment.176 Like the age 


pension, the pension rate for a person who is qualified for the disability 


support pension is calculated in accordance with Pension Rate 


Calculator A at the end of s 1064,177 and is subject to means testing by 


reference to a recipient’s assets and ordinary income.178 


(c) The carer payment, which is provided for in Pt 2.5 of the SSA. The carer 


payment is intended to provide income support to people who are unable 


to support themselves financially through paid employment due to the 


demands of their role as a carer for another person.179 Like the age 


pension and the disability support pension, the pension rate for a person 


who is qualified for the carer pension is calculated in accordance with 


Pension Rate Calculator A at the end of s 1064,180 and is subject to 


means testing by reference to a recipient’s assets and ordinary 


income.181 


(d) The parenting payment, which is provided for in Pt 2.10 of the SSA. 


The parenting payment is intended to provide income support for the 


parent of a child until the child reaches a certain age (6 years if the 


person is in a couple, and 8 years if the person is not) if they are the 


principal carer of the child.182 The pension rate for a person who is 


eligible for the parenting payment is calculated in accordance with the 


Pension PP (Single) Rate Calculator at the end of s 1068A if the person 


                                                
175  Section 94 of the Social Security Act 1991 (Cth). 
176  See, eg, ss 94(1)(c)(ii), 94(1)(da)(ii), 96 of the Social Security Act 1991 (Cth). 
177  Section 117 of the Social Security Act 1991 (Cth). See also the overview of Pension Rate 


Calculator A in Part H.2 below. 
178  Section 1064 (Modules E, F and G) of the Social Security Act 1991 (Cth). 
179  Section 197A of the Social Security Act 1991 (Cth). 
180  Section 210 of the Social Security Act 1991 (Cth). See also the overview of Pension Rate 


Calculator A in Part H.2 below. 
181  Section 1064 (Modules E and G) of the Social Security Act 1991 (Cth). 
182  Sections 500 and 500D of the Social Security Act 1991 (Cth). 
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is not a member of a couple, or the Benefit PP (Partnered) Rate 


Calculator at the end of s 1068B if the person is in a couple.183 Like other 


income support payments it is subject to means testing by reference to 


a recipient’s assets and ordinary income,184 although there are some 


incentives for recipients to participate in the workforce.185 


(e) Youth allowance, which is provided for in Pt 2.11 of the SSA. Youth 


allowance provides income support to people aged 16 to 21 inclusive 


who are looking for employment,186 as well as full-time students aged 16 


to 24 inclusive,187 or apprentices aged 16 to 24 inclusive.188 The youth 


allowance rate for a person who is eligible is calculated in accordance 


with the Youth Allowance Rate Calculator in s 1067G, which provides 


amongst other things that the rate of youth allowance payable is 


dependent on the recipient’s ordinary income.189 An assets test also 


determines whether Youth Allowance is payable.190 


(f) Austudy payment, which is provided for in Pt 2.11A of the SSA. 


Austudy provides income support for full-time students and apprentices 


who are older than the maximum age for youth allowance.191 The 


Austudy rate for a person who is eligible is calculated in accordance with 


the Austudy Payment Rate Calculator in s 1067L, which provides, 


amongst other things, that the rate of Austudy payable is dependent on 


the recipient’s ordinary income.192 An assets test also determines 


whether Austudy is payable.193 


(g) The jobseeker payment, which is provided for in Pt 2.12 of the SSA. 


Jobseeker provides income support to persons aged between 22 years 


and the pension age who are unemployed.194 The jobseeker rate for a 


                                                
183  Section 503 of the Social Security Act 1991 (Cth). 
184  Sections 500Q, 1068A (Module E) and 1068B (Module D) of the Social Security Act 1991 (Cth). 
185  Section 503A of the Social Security Act 1991 (Cth). 
186  Sections 540(2) and 543B of the Social Security Act 1991 (Cth).  
187  Sections 540, 541B, 543A and 543B of the Social Security Act 1991 (Cth).  
188  Sections 540AA and 543B of the Social Security Act 1991 (Cth).  
189  Section 1067G (Module H) of the Social Security Act 1991 (Cth). 
190  Subdivision AB of Div 2 of Pt 2.11 of the Social Security Act 1991 (Cth) 
191  Sections 568, 568AA, 569, and 570 of the Social Security Act 1991 (Cth). 
192  Section 1067L (Module D) of the Social Security Act 1991 (Cth). 
193  Subdivision B of Div 2 of Pt 2.11A of the Social Security Act 1991 (Cth) 
194  Sections 593 of the Social Security Act 1991 (Cth). 
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person who is eligible is calculated in accordance with Benefit Rate 


Calculator B at the end of s 1068,195 which takes into account a person’s 


ordinary income for the purposes of determining the rate.196 An assets 


test also determines whether the jobseeker payment is payable.197 


(h) The special benefit, which is provided for in Pt 2.15 of the SSA. The 


special benefit is a payment that may be made at the discretion of the 


Secretary to a person who does not qualify for any other income support 


payment, and who is “unable to earn a sufficient livelihood for the person 


and the person’s dependants (if any) because of age, physical or mental 


disability or domestic circumstances or for any other reason”.198 The rate 


of special benefit is determined by the Secretary in their discretion, but 


is not to exceed the rate at which youth allowance, the Austudy payment 


or the jobseeker payment would be payable to the person were they 


eligible for any of those income support payments.199 


164. In addition to a basic rate that is paid to recipients of the various income support 


payments outlined above, the SSA provides for a wide range of additional 


payments (which are referred to variously as allowances, supplements, benefits 


and assistance payments). The purpose of these additional payments is to 


assist recipients in meeting particular living expenses such as the cost of 


utilities, rent, and telephone bills, as well as pharmaceutical bills and education 


expenses. Whether a person qualifies for one or more of these additional 


payments, and the rate at which they will be paid any additional allowance, 


turns on whether they meet the eligibility criteria for that payment.   


165. The broad overview of Australia’s social security regime described above 


highlights that it is a complex, interconnected system designed to ensure that 


the needs of individuals in circumstances of economic vulnerability are 


appropriately catered for. 


166. Each of the payments outlined above target a particular circumstance in which 


a person might find themselves unable to fund a basic standard of living through 


                                                
195  Section 643 of the Social Security Act 1991 (Cth). 
196  Section 1068 (Module G) of the Social Security Act 1991 (Cth). 
197  Section 611 of the Social Security Act 1991 (Cth) 
198  Section 729 of the Social Security Act 1991 (Cth). 
199  Section 746 of the Social Security Act 1991 (Cth). For completeness, it should be noted that 


pensions for veterans and their dependents are provided for separately under the Veterans’ 
Entitlements Act 1986 (Cth). 
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employment or other private means. One of those circumstances is old age, but 


the range of payments reveal there are others. Further, if a person finds 


themselves to be economically vulnerable but not within the particular 


circumstances addressed by one of the payments outlined above, then the 


Secretary may award the person a special benefit on a discretionary basis.  


167. If a person is eligible for any one of these payments then their rate of payment 


will be calculated by reference to a wide range of variables to determine what 


financial support they need based on their circumstances. Each income support 


payment is subject to a means test that may reduce the rate paid to a person if 


their income or assets are above a particular threshold, or may disqualify them 


from receiving income support entirely.  


168. As such, the social security net established by the SSA is a needs-based 


system that aims to ensure that a person who is unable to fund a basic standard 


of living can receive income support that is appropriate to their individual 


circumstances. That means that any attempt to compare one person’s 


enjoyment of a right to that of another needs to be considered against the 


backdrop of the many variables that determine a person’s entitlement to the 


age pension, as well as their entitlement to other benefits in the social security 


regime.  


169. In light of the context of the social security regime as a whole, it is artificial to 


carve off one component of this scheme, as the Applicant urges, and ask 


whether there is a more limited extent of enjoyment of that right isolated from 


other social security benefits that may also be available, for the purposes of 


s 10 of the RDA. In particular: 


(a) A person’s right to social security in Australia is not readily capable of 


being measured in the number of years that a person is entitled to 


receive a particular income support payment, because the system is 


designed to provide support as and when needed due to the particular 


circumstances of any economic vulnerability (not just by reason of old 


age). 


(b) As such, a proper consideration of a person’s enjoyment of the right to 


social security requires consideration of whether they have been able to 


access adequate income support at times in their life when they have 


been unable to fund an adequate standard of living through private 
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means. There is no suggestion that the Applicant and the represented 


persons are, or have been, unable to access income support payments 


at any point in in their lives when they have needed to do so. Indeed, 


there is data to suggest that Indigenous Australians utilise the social 


security net to a significant degree, and well before, reaching the pension 


age. For example, in 2018-19, a government cash pension or allowance 


was the main source of personal income for 45% of Indigenous adults 


aged 18-64 (i.e. below the qualifying age for the age pension).200 


Consideration of the full picture in this regard is necessary in order to 


make any meaningful assessment of a person’s enjoyment of the right 


to social security.   


(c) A proper consideration of a person’s enjoyment of the right to social 


security also requires an appreciation of the fact that the system is a 


safety net designed to fund a basic standard of living and therefore does 


not duplicate benefits where more than one particular circumstance of 


economic vulnerability exists. This means that an entitlement to receive 


a particular income support payment precludes payment of another.  To 


consider the extent of enjoyment of a right to the age pension in isolation 


has the potential to misrepresent a person’s enjoyment of social security, 


for instance, if a person otherwise receives an equivalent benefit under 


the social security regime. 


G.3 Unreasonable consequences  


170. The term “pension age”, as defined in s 23(5A), is used extensively throughout 


the SSA, including in ways that are not directly connected with the 


administration of the age pension.  


171. Whilst the Applicant contends that the pension age should be adjusted for 


himself and represented persons only,201 s 10(1) of the RDA operates to 


equalise a right for a particular race.  Any adjustment to ss 23(5A) and 43 of the 


SSA could only operate for all Indigenous men turning 65 in 2022, regardless 


of whether they meet the qualification and payability criteria.  


                                                
200  Special Case at [94]. 
201  Special case at [19(c)]. 
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172. If the Court were to redefine “pension age” in s 23(5A) of the SSA insofar as it 


concerned Indigenous men turning 65 in 2022 this would have potentially far-


reaching implications for the administration of the SSA, which the Applicant’s 


submissions fail to confront. These consequences can be illustrated by three 


examples. 


173. First, when a person reaches “pension age” plays a role in determining what 


income and assets are exempt for the purposes of applying a means test to 


recipients of payments under the SSA. Each of the income support payments 


outlined at Part G.2 above are subject to an assets test for the purposes of 


determining whether the person meets the payability requirements for that 


payment. Further, in the case of the age pension, the disability support pension, 


and the carer payment, a person’s pension rate will be reduced in proportion to 


the value of their assets above a certain threshold. Section 1118(1)(f) of the 


SSA provides that, for the purposes of calculating the value of a person’s assets 


under the Act, the following are to be exempt: 


the value of a person’s investment in: 


(i) a superannuation fund; or 
(ii) an approved deposit fund; or 
(iv) an ATO small superannuation account; 


until the person: 


(v) reaches pension age; or 


(vi) starts to receive a pension or annuity out of the fund;  
(emphasis added) 


174. Similarly, each of the income support payments outlined at Part G.2 above are 


subject to a means test that takes into account a person’s “ordinary income”. 


Section 8(1) provides that ordinary income means income that is not 


maintenance income or an exempt lump sum. Section 8(8)(b) provides that the 


following amounts are not income for the purposes of the Act: 


Any return on a person’s investment in: 


(i) a superannuation fund; or 
(ii) an approved deposit fund; or 
(iv)    an ATO small superannuation account; 
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until the person: 


(v) reaches pension age; or 


(vi) starts to receive a pension or annuity out of the fund;  
(emphasis added) 


175. Lowering the age at which Indigenous men turning 65 in 2022 reach pension 


age from 67 to 64 (or 65) will mean that the value of any investment Indigenous 


men in that cohort have in superannuation, an approved deposit fund or an ATO 


small superannuation account will count towards the value of their assets for 


the purposes of applying the assets test. Further, any return on investment from 


those sources will count as income for the purposes of the means test for 


Indigenous men in that cohort.202  


176. This could have unintended and harmful consequences for Indigenous men in 


that cohort who are presently receiving other income support payments 


because, as outlined above, all income support payments are subject to some 


form of means testing that takes into account a person’s income and assets. 


The rate of any income support they are paid could be reduced (including to nil) 


because, having reached “pension age”, the assets and income referred to in 


paragraphs 173 and 174 above would no longer be exempt for the purposes of 


applying the means test. This would lead to the perverse consequence that 


non-Indigenous men in the same situation would have these assets and income 


exempt from the calculation of any payment rate.  


177. Second, whether a person has reached “pension age” is used as a criterion 


throughout the SSA to determine eligibility for certain additional payments, such 


as those referred to in paragraph 164 above, even for income support recipients 


who are receiving payments other than the age pension. Whether a person has 


reached “pension age” is also relevant in determining the rate at which some of 


these additional payments will be paid. 


178. One example of this is eligibility for the “pension supplement”. Certain recipients 


of income support payments under the SSA are entitled to this additional 


payment, which currently amounts to a payment of $1,890.20 per annum for a 


                                                
202  It is noted that if the person is receiving a pension or annuity out of the fund then this income 


would not be exempt in any event, even if the person had not yet reached pension age.  
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single person.203 This amount is intended to support recipients to meet the cost 


of utilities, telephone bills and pharmaceutical costs. Recipients of the age 


pension generally qualify for the pension supplement, as do recipients of the 


disability support pension and the carer payment.204 However, recipients of 


Austudy and the parenting payment (when the recipient is in a couple) only 


qualify for the pension supplement upon reaching “pension age”.205 Whilst 


recipients of these income support payments might qualify for a specific 


pharmaceutical allowance,206 and a specific telephone allowance,207 these are 


a smaller payments than the pension supplement (currently $161.20 per year 


for pharmaceutical allowance, and $125.60 for telephone allowance for a single 


person).208 Similarly, a recipient of the parenting payment who is not in a couple 


will qualify for the pension supplement once they reach “pension age”, and will 


only qualify for the lesser amount of the pension supplement basic amount 


before reaching that age. That lower rate is currently $655.20 per annum for 


single people.209 


179. If the Court were to redefine “pension age” in its application to Indigenous men 


aged 65 in 2022 this would result in the consequence that men falling within 


this cohort who receive income support payments other than the age pension 


(such as Austudy or the parenting payment) would qualify for the pension 


supplement in circumstances where their non-Indigenous counterparts would 


not. Such a consequence would confer a right on Indigenous people that is not 


conferred on their non-Indigenous counterparts, which may itself engage s 10 


of the RDA. 


                                                
203  See Social Security Guide, version 1.297 (15 August 2022) at 5.1.9.10, 


https://guides.dss.gov.au/social-security-guide/5/1/9/10.  
204  Sections 117 and 210 of the Social Security Act 1991 (Cth) provide that, like the age pension, 


the disability support pension and carer payment respectively are to be calculated using 
Pension Rate Calculator A at the end of s 1064. Section 1064 (Module BA) provides that a 
pension supplement is amount is to be added to the recipient’s maximum basic rate. 


205  In respect of the parenting payment for a person who is a member of a couple, see s 1068B 
(Module DA). In respect of Austudy, see s 1067L (Module BA). 


206  Austudy: s 1067L (Module C) of the Social Security Act. Parenting payment: ss 1068A (Module 
C) and 1068B (Module E). 


207  Sections 1061Q-1061R of the Social Security Act 1991 (Cth). 
208  Pharmaceutical allowance: see Social Security Guide, version 1.297 (15 August 2022) at 


5.1.7.20, https://guides.dss.gov.au/social-security-guide/5/1/7/20. Telephone allowance: see 
Social Security Guide, version 1.297 (15 August 2022) at 5.1.7.60, 
https://guides.dss.gov.au/social-security-guide/5/1/7/60.   


209  See Social Security Guide, version 1.297 (15 August 2022) at 5.1.9.10, 
https://guides.dss.gov.au/social-security-guide/5/1/9/10. 


 



https://guides.dss.gov.au/social-security-guide/5/1/9/10

https://guides.dss.gov.au/social-security-guide/5/1/7/20

https://guides.dss.gov.au/social-security-guide/5/1/7/60

https://guides.dss.gov.au/social-security-guide/5/1/9/10
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180. Further, the rate of a number of additional payments available under the SSA 


to recipients of income support payments also turns on whether a person has 


reached pension age, even where the recipient is receiving an income support 


payment other than the age pension. For example, a recipient of Austudy or the 


parenting payment is entitled to a higher rate of the “energy supplement”, which 


is a payment to assist recipients in meeting household costs, if they have 


reached pension age than if they have not.210 A person reaching pension age 


who is receiving an income support payment may also be eligible for an 


increased rate of telephone allowance to assist in meeting the cost of home 


internet, whereas a person under pension age will not qualify unless they are 


receiving a disability support pension or carer payment.211 If the Court were to 


redefine “pension age” in its application to Indigenous men aged 65 in 2022 


then men within that cohort receiving income support payments other than the 


age pension would become entitled to higher rates of these additional payments 


in circumstances where their non-Indigenous counterparts will only be entitled 


to the lower rate. 


181. Yet another illustration of the way in which the concept of “pension age” plays 


an operative role in determining entitlements other than the age pension is 


found under s 1061ZG, which sets out the qualification requirements for a 


person to receive the Seniors Health Card. The purpose of the Seniors Health 


Card is to assist self-funded retirees of pension age who do not qualify for any 


income support payments to meet certain medical and pharmaceutical costs.212 


If at any point prior to turning 67 an Indigenous man turning 65 in 2022 was not 


receiving any income support payments and was otherwise eligible for the 


Seniors Health Card then he would be entitled to a benefit to which his non-


Indigenous counterparts were not. The Applicant’s case is confined to 


establishing that the Applicant and the represented persons enjoy the right to 


receive the age pension to a lesser extent than their non-Indigenous 


counterparts. The Applicant has not argued that Indigenous men turning 65 in 


2022 enjoy the right to access the Seniors Health Card to a lesser extent than 


                                                
210  Austudy: s 1067 (Module BB) of the Social Security Act 1991 (Cth). Parenting payment: s 1068 


(Module BB); s 1068B (Module DB). 
211  Section 1061SB of the Social Security Act 1991 (Cth). 
212  See Social Security Guide, version 1.297 (15 August 2022) at 1.2.8.30 


https://guides.dss.gov.au/social-security-guide/1/2/8/30. 



https://guides.dss.gov.au/social-security-guide/1/2/8/30
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their non-Indigenous counterparts, yet the consequence of the Court redefining 


“pension age” for Indigenous men turning 65 in 2022 may be to allow that cohort 


of Indigenous men to access other social security rights that have not been the 


subject of any proper consideration in the context of s 10(1) of the RDA.  


182. Third, altering the definition of “pension age” will alter who qualifies for the 


jobseeker payment. A person ceases to qualify for the jobseeker payment upon 


reaching pension age as defined in s 23(5A).213 If the Court were to alter the 


definition of pension age in its application to Indigenous men turning 65 in 2022 


this would have the effect of rendering those people ineligible for the jobseeker 


payment. Such a consequence would plainly frustrate the intention of 


Parliament that all people in that cohort should be entitled to the jobseeker 


payment until the age of 67 (assuming the other qualification criteria are met). 


Further, it illustrates the perverse consequences of adopting the Applicant’s 


preferred construction of s 10(1) of the RDA, because it would follow that 


Indigenous men in this cohort would then qualify for the jobseeker payment for 


a shorter period of time than their non-Indigenous counterparts, which is the 


very basis on which the Applicant argues that s 10(1) of the RDA is engaged 


with respect to the age pension.  


183. Each of these examples serves to highlight the unreasonable consequences 


that would flow from the Court considering the age pension in a vacuum and 


adjusting the pension age in s 23(5A) in the way urged by the Applicant. The 


statutory scheme governing the age pension sits within a complex and 


interconnected social security network developed by Parliament to give force 


to specific policy objectives. The definition of “pension age” cannot be altered 


without causing flow-on consequences for the administration of other parts of 


the scheme. The Applicant does not suggest that these flow-on consequences 


are required by s 10(1) of the RDA, and the analysis above suggests that these 


consequences might in fact be directly contrary to the purpose of s 10(1) of the 


RDA in ensuring that persons of different races have an equal enjoyment of the 


right to social security.  


184. Even if it were permissible for the Court, pursuant to s 10(1) of the RDA, to 


change the definition of “pension age” in s 23(5A) more narrowly to apply only 


                                                
213  Social Security Act 1991 (Cth), ss 593(1)(g)(i), 593(1B)(b)(i), 593(1D)(b)(i), 593(5)(e)(i). 
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to the Applicant and the represented persons, each of the three consequences 


outlined above may nevertheless arise in relation to those persons. In relation 


to the first two examples, although the manner in which the Applicant has 


defined “represented persons” excludes Indigenous men turning 65 in 2022 


who are currently receiving other social security pensions because they would 


not meet the payability criteria for the age pension,214 the consequences 


outlined in those examples may arise if, through a change of circumstances at 


some point prior to reaching the age of 67, another social security pension 


becomes payable to them. The third example applies equally to the represented 


group, members of which may currently be receiving the jobseeker payment.215 


G.4 International materials do not support considering the age pension in 
isolation 


185. The Applicant refers to various international materials in his analysis of the right 


to the age pension at AS [8]-[12], including (in addition to Art 5 of the 


Convention), Art 22 of the Universal Declaration of Human Rights, Art 9 of the 


ICESCR, and commentary provided by the CESCR.216 


186. While it is appropriate, when construing s 10 of the RDA, to adopt an available 


construction which conforms to the Convention, this does not mean that 


international jurisprudence on the Convention (or other treaties containing 


similar rights to Art 5 of the Convention) will necessarily be of assistance. The 


use of international materials in the interpretation of s 10 must be approached 


with circumspection in light of the High Court’s decision in Maloney.217 


                                                
214  As outlined in Part H.2 below, the age pension is not payable to a person to whom another 


“social security pension” is payable. 
215  “Social security pension” is defined to include the disability support pension, the carer payment, 


and the parenting payment for single parents: s 23 of the Social Security Act 1991 (Cth). It does 
not include the jobseeker payment. 


216  The CESCR is the body of 18 independent experts that monitors implementation of the ICESCR 
by its States parties. The Committee was established under ECOSOC Resolution 1985/17 of 
28 May 1985 to carry out the monitoring functions assigned to the United Nations Economic 
and Social Council (ECOSOC) in Part IV of the ICESCR. 


217  In Maloney v The Queen (2013) 252 CLR 168, Hayne J at [61] considered that the only extrinsic 
international materials that may be used in interpretation are those that existed when the statute 
was enacted. Subsequent material (such as reports of treaty bodies) may usefully direct 
attention to possible arguments about how the RDA should be construed but any debate about 
its construction was not to be concluded by reference to or reliance upon material of that kind. 
Crennan J at [134] only specifically mentioned extrinsic materials in relation to guiding States 
parties in respect of their reporting obligations but did not otherwise appear to use them to 
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187. In any event, nothing in the international materials referred to by the Applicant, 


or otherwise, supports the Applicant’s approach of considering the right to the 


age pension in isolation from the broader social security right of which it forms 


part.  To the contrary, the international materials acknowledge that the right to 


social security encompasses a broad range of rights to access and maintain 


benefits which include, but are not limited, to age pensions. 


G.4.1 The CERD  


188. The CERD established under Art 8 of the Convention has not issued any 


general recommendations specifically addressing the scope or content of the 


right to “social security” under Art 5 of the Convention. This is unsurprising given 


that Art 5 does not itself create the civil, political, economic, social or cultural 


rights enumerated in that provision. Rather, those rights are established under 


other instruments and otherwise assumed to exist, with the focus of the 


Convention being on ensuring they are guaranteed to be free from racial 


discrimination.218  


189. The CERD has made some specific recommendations in the area of social 


security, but these have been directed to questions of access and removal of 


obstacles to social security benefits,219 rather than to the content of particular 


rights themselves.  


                                                
assist in the interpretation task. French CJ at [23]-[24], Kiefel J at [175]-[176] and Bell J at [235] 
afforded some role for extrinsic international material in the interpretation task. However, they 
all concluded that this did not extend to the views of the Committee on the Elimination of Racial 
Discrimination established under Art 8 of the Convention. Only Gageler J, in making use of 
extrinsic international legal materials in the task of interpretation, specifically confirmed the 
need to consider the CERD recommendations at [289] and [328].  


218  Report of the Committee on the Elimination of Racial Discrimination, UN Doc A/51/18, 30 
September 1996, p 124, para 1.  


219  See Concluding Observations of the Committee on the Elimination of Racial Discrimination: 
Albania, UN Doc CERD/C/ALB/CO/5-8, 14 September 2011, paras 14; Concluding 
Observations of the Committee on the Elimination of Racial Discrimination: China, UN Doc 
CERD/C/CHN/CO/13, 15 September 2009, paras 14. 
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G.4.2 The CESCR  


190. At AS [10]-[11], the Applicant refers to the fact that the “right to social security” 


is also enshrined in Art 9 of the ICESCR and goes on to refer to the General 


Comment No 19: The Right to Social Security220 issued by the CESCR.   


191. While the CESCR has published “general comments” on the content of most of 


the rights in the ICESCR, including the right to social security in General 


Comment No 19, the ICESCR itself contemplates that the ultimate realisation 


of these rights is “progressive” (to use the words of Art 2(1)). According to the 


CESCR, the obligation is framed in this way to reflect “the realities of the real 


world and the difficulties involved for any country in ensuring the full realization 


of economic, social and cultural rights”.221  


192. In that regard, the CESCR has noted that State parties are obliged to ensure at 


least “minimum essential levels of each of the rights”.222 The ultimate obligation 


is for State parties to “move as expeditiously and effectively as possible towards 


[full realization]”,223 which may take a variety of forms.  


193. With respect to the right to social security specifically, General Comment No. 


19 indicates that “social security” comprises access to benefits to secure 


protection from “nine principal branches” of vulnerability:224 


The right to social security encompasses the right to access 
and maintain benefits, whether in cash or in kind, without 
discrimination in order to secure protection, inter alia, from 
(a) lack of work-related income caused by sickness, 
disability, maternity, employment injury, unemployment, old 
age, or death of a family member; (b) unaffordable access to 
health care; (c) insufficient family support, particularly for 
children and adult dependents.225 


                                                
220  UN Doc E/C.12/GC/19, 4 February 2008. 
221  General Comment No. 3: The Nature of States Parties’ Obligations, UN Doc E/1991/23, 14 


December 1990, para 9. 
222  General Comment No. 3: The Nature of States Parties’ Obligations, UN Doc E/1991/23, 14 


December 1990, para 10. 
223  General Comment No. 3: The Nature of States Parties’ Obligations, UN Doc E/1991/23, 14 


December 1990, para 9. 
224  General Comment No. 19: The Right to Social Security, UN Doc E/C.12/GC/19, 4 February 


2008, para 12. 
225  General Comment No. 19: The Right to Social Security, UN Doc E/C.12/GC/19, 4 February 


2008, para 2. 
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194. This generally accords with the construction of the right to social security as a 


safety net to protect persons in particular circumstances of economic 


vulnerability who are unable to fund a basic standard of living through 


employment or other private means.  


195. General Comment No. 19 confirms that the measures that State parties may 


adopt for the realisation of the right to social security “cannot be defined 


narrowly” and may take a variety of forms, including (i) contributory or 


insurance-based schemes (such as social insurance), (ii) non-contributory 


schemes such as universal schemes or targeted social assistance schemes 


and (iii) other forms of social security including privately run schemes and self-


help or other measures.226 


196. With respect to the specific branch of protection from old age, General 


Comment No. 19 states: 


States parties should take appropriate measures to establish 
social security schemes that provide benefits to older 
persons, starting at a specific age, to be prescribed by 
national law. The Committee stresses that States parties 
should establish a retirement age that is appropriate to 
national circumstances which take account of, inter alia, the 
nature of the occupation, in particular work in hazardous 
occupations and the working ability of older persons. States 
parties should, within the limits of available resources, 
provide non-contributory old-age benefits, social services 
and other assistance for all older persons who, when 
reaching the retirement age prescribed in national legislation, 
have not completed a qualifying period of contributions or are 
not otherwise entitled to an old-age insurance-based pension 
or other social security benefit or assistance, and have 
no other source of income.227 
(emphasis added) 


197. The CESCR therefore expressly recognises that the right to a non-contributory 


scheme of old age benefits (such as the age pension) is to be available when 


a person is not otherwise entitled to any other form of social security benefit or 


source of income.  This supports the Commonwealth’s submission that it is 


necessary to look at the social security regime as a whole rather than the age 


                                                
226  General Comment No. 19: The Right to Social Security, UN Doc E/C.12/GC/19, 4 February 


2008, paras 4, 5. 
227  General Comment No. 19: The Right to Social Security, UN Doc E/C.12/GC/19, 4 February 


2008, para 15. 
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pension in isolation, and undermines the Applicant’s contention that the 


availability of other benefits under the social security regime is “irrelevant”: AS 


[12].  


G.4.3 The Human Rights Committee  


198. In Oulajin & Kaiss v The Netherlands,228 the Human Rights Committee 


considered what the right to equality before the law under Art 26 of the ICESCR 


International Covenant on Civil and Political Rights requires in the context of 


social security. Four members of the Committee noted: 


With regard to the application of article 26 of the Covenant in 
the field of economic and social rights, it is evident that social 
security legislation, which is intended to achieve aims of 
social justice, necessarily must make distinctions. It is for the 
legislature of each country, which best knows the socio-
economic needs of the society concerned, to try to achieve 
social justice in the concrete context. Unless the distinctions 
made are manifestly discriminatory or arbitrary, it is not for 
the Committee to reevaluate the complex socio-economic 
data and substitute its judgment for that of the legislatures of 
States parties. 


199. The Committee thus recognised that fulfilment of the right to social security will 


typically involve a complex set of measures that will be a matter for the State 


party to determine in light of socio-economic data available to it. The point, 


however, is to try to achieve “social justice in the concrete context”.  This 


supports the Commonwealth’s submission that the proper assessment of the 


enjoyment of the right to the age pension must be understood as a question 


about the enjoyment of the right to social security more broadly, and must 


therefore take into account what is provided in the broader social security 


regime actually in place. 


                                                
228  Communications Nos. 406/1990 and 426/1990, U.N. Doc. CCPR/C/46/D/406/1990 and 


426/1990 (1992), Appendix (Individual Opinion by Messrs. Kurt Herndl, Rein Mullerson, Birame 
N’Diaye and Waleed Sadi). See also Sprenger v The Netherlands Communication No. 
395/1990, U.N. Doc. CCPR/C/44/D/395/1990 (1992), Appendix (Individual Opinion by Mr 
Nisuko Ando, Mr Kurt Herndl and Mr Birama Ndiaya). 
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G.5 The right to the age pension cannot be considered in isolation  


200. Once the right to the age pension is understood as part of the right to social 


security, there can be no proper assessment of the extent to which it is enjoyed 


without considering how it sits within the broader social security regime of which 


it forms part. In Australia, that regime encompasses a range of social security 


payments under the SSA that protect a person from economic vulnerability in 


particular circumstances, not only old age. Adopting the approach proposed by 


the Applicant, and considering the right to the age pension in isolation, 


produces unreasonable and far-reaching consequences for the regime. 


Moreover, that approach finds no support in international materials, which 


instead emphasise the flexibility necessarily afforded to State parties in fulfilling 


the right to social security more broadly. All of these factors militate against 


examining this particular social security benefit in isolation from the broader 


social security regime. 


201. The way in which the Applicant presents his claim, by reference to the age 


pension only, means that the Court cannot be satisfied that there is any more 


limited extent of enjoyment of a right to social security in the relevant sense for 


the purposes of engaging s 10(1) of the RDA. 


H. EXTENT OF ENJOYMENT 


202. Even if (contrary to the submissions above), the right to the age pension can 


be considered in isolation, there is no enjoyment of that right to a more limited 


extent in the way the Applicant contends.   


203. The extent of the enjoyment of a right depends on the legislative criteria that 


fashion it, and is contingent on the right conferred or the restriction of the right 


imposed by those criteria. In the Commonwealth’s submission, the extent of the 


enjoyment of a right to the age pension under the SSA is determined by a 


person’s capacity to access the age pension, and the rate or amount of the age 


pension that a person receives.  


204. The Applicant’s case assumes – without analysis – that receiving the pension 


“for a shorter period” means having a narrower use or benefit of the right 


compared to his non-Indigenous counterparts: AS [59]. In contending that he 


and the represented persons “enjoy” the right to apply for and receive the age 
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pension “to a more limited extent” than their non-Indigenous counterparts 


because of shorter average life expectancies, the Applicant has construed the 


right to the age pension in the SSA as a right for a particular duration.  


205. The Applicant’s case is not supported by: 


(a) the text of s 10(1) of the RDA; 


(b) the statutory provisions in the SSA governing the right to the age 


pension; 


(c) the legislative history to the age pension, including its purpose; 


(d) the unreasonable consequences which flow from it; and 


(e) the international materials addressing the right to old age benefits as part 


of the right to social security.   


H.1 The text of s 10(1) of the RDA 


206. The terms “enjoyment” and “extent” are not defined in the RDA.  It would seem 


to be uncontroversial that the enjoyment of a right comprises having, or having 


the use or benefit of, that right. The Oxford English Dictionary provides the 


following relevant ordinary meanings of the term “enjoy”:  


To possess, use, or experience with delight. Also with 
reference to the feeling only: To take delight in, relish. 


To have the use or benefit of, have for one’s lot (something 
which affords pleasure, or is of the nature of an 
advantage).229 


207. As for the concept of “extent”, the Oxford English Dictionary relevantly defines 


this as “breadth of comprehension; width of application, operation, etc.; 


scope”230 and provides the following meaning for phrases embodying the term: 


Phrases: to a certain, great, etc., extent, to the (full) extent 
of. Hence: the limit to which anything extends; e.g. in to reach 
the extent.231 


208. Considering these meanings together, then, the meaning of to “enjoy” a right to 


a “more limited extent” in s 10(1) of the RDA may be understood as having a 


narrower use or benefit of the right than would otherwise be the case. The 


                                                
229  Oxford English Dictionary online. 
230  Oxford English Dictionary online. 
231  Oxford English Dictionary online. 
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generality of this concept necessitates an examination of the impugned 


provision, however, to determine the way in which any narrowing of the use or 


benefit of the right arises. 


H.2 Provisions governing the right to the age pension in the SSA 


209. Part 2.2 of the SSA sets out the qualification requirements for the age pension, 


the circumstances in which the age pension is payable and the method for 


calculating the age pension rate. None of those criteria include a determinant 


relating to the duration for which the age pension will be paid, and certainly not 


by reference to the idea of an average life expectancy.    


Section 43 of the SSA sets out the qualification criteria for the age pension. 


A person qualifies for the age pension if they have reached pension age, as 


defined in s 23 of the SSA, and otherwise satisfy the residence requirement or 


any of the exceptions to the residence requirement in s 43.232 For people born 


on or after 1 January 1957, such as the Applicant, the pension age is 67 


years.233 Save for not meeting the pension age of 67 years, it is not in dispute 


that the Applicant satisfies the qualification requirements in s 43.234 


210. The age pension will be payable to a person who is qualified under s 43 if they 


meet the payability criteria under ss 44 to 47A of the SSA. Sections 44 to 47A 


set out a number of circumstances in which the age pension is not payable, 


including: 


(a) where the pension rate is nil (s 44), which will be the case if the person 


has sufficient income and assets to reduce the pension rate to zero in 


accordance with the calculations set out below; 


(b) where the person is already receiving certain other pensions or 


payments, including a “social security pension” (defined in s 23 to 


include the disability support pension, the carer payment, and the 


                                                
232  It should be noted that the effect of ss 43(1C) and (4) is that a woman may qualify for the age 


pension where she is not of pension age if she was previously receiving one of two income 
support payments that are no longer available under the Social Security Act 1991 (Cth): the 
widow allowance or the special needs widow B pension. Other than these limited exceptions, 
all persons must be of pension age to qualify for the age pension. 


233  Section 23(5A) of the Social Security Act 1991 (Cth). See also s 23(5D), which provides that 
the pension age for women born after 1 January 1957 is also 67 years. 


234  Special Case at [6]. 
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parenting payment for single parents), a service pension or a veteran 


payment (subject to some limited exceptions) (s 47); and 


(c) where the person is in receipt of, or qualified for, a living allowance 


payment under the ABSTUDY scheme on the basis of being a full-time 


student (s 47A).  


211. The Applicant’s submission that Indigenous men aged 65 years will enjoy the 


right to apply for and receive the age pension for a shorter period than their 


non-Indigenous counterparts at AS [59] assumes that all people become 


eligible to receive the age pension upon reaching pension age. That is not so. 


The way the payability criteria set out above operate means there is no 


guarantee that a person will become entitled to the age pension, and even if 


they do, there is no guarantee they will continue to remain entitled to it for any 


period of time. 


212. Pursuant to s 55 of the SSA, a person’s age pension rate is worked out using 


Pension Rate Calculator A at the end of s 1064 (unless the person is 


permanently blind, in which case their pension rate is calculated using Pension 


Rate Calculator B at the end of s 1065). Pension Rate Calculator A provides 


that the rate of pension is to be calculated as a daily rate.235 This is ascertained 


by first determining the person’s annual rate and then dividing that rate by 


364.236 A person’s pension rate will therefore be subject to variation from time 


to time if their circumstances, including their income or assets, change. In the 


event of a relevant change in circumstances, a recipient of the age pension or 


a person who has made a claim for the age pension is required to inform the 


Department of that change within 14 days.237  


213. A person’s annual rate is calculated using the following steps, each of which 


are subject to a number of variables that will impact upon the pension rate:238 


(a) First, the “maximum payment rate” is to be determined by adding up 


each of the following:239 


                                                
235  Section 1064-A1 of the Social Security Act 1991 (Cth). 
236  Section 1064-A1 of the Social Security Act 1991 (Cth). 
237  Section 66A of the Social Security (Administration) Act 1999 (Cth). 
238  Section 1064-A1 of the Social Security Act 1991 (Cth). 
239  Section 1064-A1 (steps 1-4) of the Social Security Act 1991 (Cth). 
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(i) the maximum basic rate to which the person is entitled, which is 


determined by reference to the person’s relationship status;240 


(ii) the amount of the pension supplement to which the person is 


entitled. The pension supplement is an additional amount paid to 


recipients of the age pension to assist in meeting utility, telephone 


and pharmaceutical costs;241 


(iii) the amount of the energy supplement (if any) to which the person 


is entitled. The energy supplement is an additional amount paid 


to some recipients of the age pension to assist in meeting 


household costs, such as power bills;242 and 


(iv) the amount of rent assistance (if any) to which the person is 


entitled. Rent assistance is a payment available to some 


recipients of the age pension to assist in covering the cost of 


rent.243 


(b) Secondly, an income test is applied to work out the person’s “income 


reduced rate”.244 This is determined by first considering whether the 


person’s ordinary income, calculated on a yearly basis, exceeds the 


applicable “income free area” (i.e. the amount of ordinary income that 


the person can have in a given year without any deduction being made 


from their maximum payment rate). If the person’s income does not 


exceed the applicable income free area, there is no reduction to the 


person’s maximum payment rate under the income test. If the person’s 


income does exceed the applicable income free area then their income 


reduced rate is calculated by deducting 50 cents from the maximum 


payment rate for each dollar of income above the income free area. 


(c) Thirdly, an asset test is applied to determine the person’s “assets 


reduced rate”.245 This is determined by first considering whether the 


person’s assets exceed the applicable “asset value limit” (i.e the 


maximum value of assets the person can have without affecting the 


                                                
240  Section 1064-B1 of the Social Security Act 1991 (Cth). 
241  Section 1064 (Module BA) of the Social Security Act 1991 (Cth). See also s 20A of the Social 


Security Act 1991 (Cth). 
242  Section 1064 (Module C) of the Social Security Act 1991 (Cth). 
243  Section 1070A of the Social Security Act 1991 (Cth). 
244  Section 1064 (Module E) of the Social Security Act 1991 (Cth). 
245  See Section 1064 (Module G) of the Social Security Act 1991 (Cth). 
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person’s pension rate). If the person’s assets do not exceed this limit 


there is no reduction to the person’s maximum payment rate under the 


asset test. If the person’s assets exceed the asset value limit, then their 


assets reduced rate is determined in accordance with a formula set out 


in s 1064-G4. 


(d) Fourthly, the person’s provisional annual pension rate is determined. 


This is the person’s income reduced rate or their assets reduced rate, 


whichever is lower.246 


(e) Fifthly, the person’s rate of pension is determined by:247 


(i) subtracting from the provisional annual pension rate any special 


employment advance deduction. A person may receive a special 


employment advance where they or their partner have earned 


money from casual work but have not yet been paid for that work 


and are experiencing severe financial hardship, or have been 


offered employment but need financial assistance to take up the 


offer.248 A special employment advance deduction will be made 


from the person’s pension where they have not repaid the special 


employment advance;249  


(ii) subtracting from the provisional annual pension rate any advance 


payment deduction. In certain circumstances, recipients of the 


age pension can get an advance payment of their age pension.250 


An advance payment deduction will be made from the person’s 


pension where they have not repaid the advance payment;251 and 


(iii) adding to the provisional annual pension rate any amount payable 


by way of remote area allowance, which is an additional payment 


made to persons living in the remote area.252 


214. Nothing in the statutory provisions indicates that the scope of the right to the 


age pension entails the right to receive it for any particular duration.  The fact 


                                                
246  Section 1064-A1 (step 11) of the Social Security Act 1991 (Cth). 
247  Section 1064-A1 (step 12) of the Social Security Act 1991 (Cth). 
248  Section 1061EM of the Social Security Act 1991 (Cth). 
249  Part 3.16B of the Social Security Act 1991 (Cth). 
250  Part 2.2 of the Social Security Act 1991 (Cth). 
251  Part 3.16A of the Social Security Act 1991 (Cth). 
252  Section 1064 (Module H) of the Social Security Act 1991 (Cth). “Remote area” is defined in 


s 14. 
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that some people will not receive the age pension despite attaining pension age 


illustrates one difficulty with measuring the enjoyment of Indigenous and non-


Indigenous persons’ entitlement to the age pension merely by consideration of 


the average number of years that Indigenous as opposed to non-Indigenous 


persons are expected to live beyond reaching pension age. 


H.3 Legislative history and purpose of the right to the age pension 


215. A further misconception in the Applicant’s argument that he and other 


Indigenous men turning 65 in 2022 enjoy the right to the age pension to a more 


limited extent than their non-Indigenous counterparts lies in the underpinning 


assumption that the age pension is designed to provide people with a benefit 


for a certain period at the end of their lives. This is not the purpose of the age 


pension. The legislative history demonstrates the purpose of the age pension 


has been, and continues to be, to provide a safety net for a person to maintain 


an adequate standard of living after the age determined by Parliament when 


their working life is anticipated to cease, and they have no private means of 


doing so.   


H.3.1 Introduction and development of the age pension 


216. Under s 51(xxiii) of the Constitution, the Commonwealth Parliament has power 


to legislate with respect to “invalid and old-age pensions”. The Commonwealth 


Parliament did not exercise this power until 1908. 


217. In 1905, the Commonwealth commissioned a Royal Commission on Old-Age 


Pensions to inquire into the working of the age pension in New South Wales 


and Victoria, and the probable cost of and means to be adopted for establishing 


Old-Age Pensions for the Commonwealth.253  


218. Age pensions were provided for in New South Wales and Victoria via the Old-


Age Pension Act 1900 (NSW) and Old-Age Pensions Act 1901 (Vic) 


respectively. In both New South Wales and Victoria the pension age was set at 


65 years old.254 Exceptions to the pension age of 65 under both Acts suggest 


                                                
253  Report from the Royal Commission on Old-Age Pensions, 20 June 1906. 
254  Section 9(1) of the Old-Age Pension Act 1900 (NSW). Section 6(1)(a) of the Old-Age Pensions 


Act 1901 (Vic). 
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that the pension was introduced to provide for those no longer able to earn an 


income due to old age: in New South Wales the pension was also available to 


those over 60 years of age if they were physically unfit to earn a living,255 and 


in Victoria a person qualified for the age pension even if they were not 65 years 


of age if they were “in permanent ill-health caused by having been engaged in 


mining or any prescribed dangerous or unhealthy occupation”.256 Further, 


statements in the extrinsic materials for the Old-Age Pension Act 1900 (NSW) 


suggest that 65 was taken to be the age at which most persons were no longer 


able to earn a living.257 Whilst a Senate Committee had recommended that the 


pension age be 60 years in New South Wales,258 it appears that the greater 


age of 65 years was adopted to address budgetary concerns about the 


sustainability of the pension.259 The extrinsic materials for the Old-Age 


Pensions Act 1901 (Vic) do not provide any further guidance on the reason why 


the pension age was set at 65 in Victoria. 


219. The Commission recommended that the Commonwealth implement a system 


of old-age pensions.260 It recommended that the qualifying age of the pension 


should be 65 years, but that this be reduced to 60 years where an Applicant 


was permanently incapacitated for work.261 Although the Commission did not 


explain the basis for setting the pension age at 65 years, it appears that the 


qualifying age was set by reference to the Victorian and New South Wales age 


pension schemes.262 


220. In 1908, the Commonwealth enacted the Invalid and Old-Age Pensions Act 


1908 (Cth) (1908 Act), which largely implemented the recommendations of the 


Royal Commission.263 The 1908 Act adopted the Commission’s 


                                                
255  Section 10 of the Old-Age Pension Act 1900 (NSW). 
256  Section 6(1)(b) of the Old-Age Pensions Act 1901 (Vic). 
257  New South Wales, Parliamentary Debates, Legislative Council, 14 November 1900, 5146 


(Dr Graham). 
258  New South Wales, Parliamentary Debates, Legislative Council, 27 November 1900, 5746 (The 


Hon Sir Arthur Renwick). 
259  See, eg, New South Wales, Parliamentary Debates, Legislative Council, 27 November 1900, 


5746 (The Hon Sir Arthur Renwick); 5164 (Mr Ashton). 
260  Report from the Royal Commission on Old-Age Pensions, 20 June 1906 at [4]. 
261  Report from the Royal Commission on Old-Age Pensions, 20 June 1906 at xii, recommendation 


4. 
262  Report from the Royal Commission on Old-Age Pensions, 20 June 1906 at viii. 
263  See Commonwealth, Parliamentary Debates, House of Representatives, 3 June 1908, 11922 


(Mr Groom). 
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recommendation that the pension age be 65 years old.264 There are four 


indications in the 1908 Act that the purpose of that Act was to ensure that those 


who could not fund an adequate standard of living through work could receive 


a pension, regardless of their life expectancy or the expected duration of their 


reliance on the pension:  


(a) First, entitlement to the age pension under the 1908 Act was means 


tested. The rate of the pension was not to exceed 26 pounds per annum, 


and a pensioner’s income together with the pension could not exceed 52 


pounds per year.265  


(b) Secondly, the 1908 Act conferred power on the Governor-General to 


proclaim that the age of entitlement for women be lowered to 60 years.266 


The Governor-General issued such a proclamation on 19 November 


1910.267 Although the extrinsic materials to the 1908 Act give little 


indication for the reason behind this, subsequent extrinsic materials 


indicate that Parliament intended for women to be entitled to the pension 


at an earlier age given their lower levels of participation in the workforce 


at the time.268 


(c) Thirdly, the age pension under the 1908 Act was enacted in tandem with 


an invalid pension, which was payable to “every person above the age 


of sixteen years who is permanently incapacitated for work” who was not 


receiving the old-age pension and was otherwise qualified under the 


1908 Act.269 The invalid pension came into operation by proclamation of 


the Governor-General on 19 November 2010.270 The operation of the 


age and invalid pension in tandem served to ensure that those who could 


not participate in the workforce due to age or disability had access to 


basic income support. 


(d) Fourthly, the pension age was lowered from 65 to 60 years if a person 


was permanently incapacitated for work.271 


                                                
264  Section 15(1) of the Invalid and Old-Age Pensions Act 1908 (Cth). 
265  Section 24(1) of the Invalid and Old-Age Pensions Act 1908 (Cth). 
266  Section 15(2) of the Invalid and Old-Age Pensions Act 1908 (Cth). 
267  Commonwealth, Commonwealth of Australia Gazette, No 71, 19 November 1910, 1765. 
268  Explanatory Memorandum, Social Security Legislation Amendment Bill (No 2) 1994, 55. 
269  Section 20 of the Invalid and Old-Age Pensions Act 1908 (Cth). 
270  Commonwealth, Commonwealth of Australia Gazette, No 71, 19 November 1910, 1765. 
271  Section 15(1) of the Invalid and Old-Age Pensions Act 1908 (Cth). 
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221. The 1908 Act was subject to a number of amendments between 1908 and 1947 


concerning eligibility requirements other than age. This included changes to the 


residence requirement,272 and naturalisation and race requirements. People of 


certain races, including Indigenous people, were not eligible for the age pension 


when it was first introduced in 1908. Section 16(1)(c) of the 1908 Act provided 


that the following persons shall not be qualified to receive the age pension: 


“[a]siatics (except those born in Australia), or aboriginal natives of Australia, 


Africa, the Islands of the Pacific, or New Zealand”. This provision was of a type 


that would engage s 10(1) of the RDA. Between 1926 and 1947, race-based 


restrictions on eligibility for all groups previously excluded by s 16(1)(c) of the 


1908 Act other than Indigenous people were gradually removed: Indians born 


in British India became eligible for the age pension in 1926,273 and “Asiatics” 


who were British subjects became eligible in 1941.274 In 1942 Indigenous 


people became eligible for the age pension if they were not subject to a state 


law “relating to the control of Aboriginal natives” or if they lived in a state where 


they could not be exempt from such a law but qualified for the pension on the 


grounds of “character, standard of intelligence and development”.275 


222. Changes were also made to the rate of the pension276 and the mechanism for 


payment of the age pension.277 However, the pension age remained constant 


at 65 years old for men, and 60 years old for women and those who were 


permanently incapacitated for work. The age pension also remained subject to 


a means test, although the manner in which that test was applied was amended 


from time to time.278 


                                                
272  See, eg, Sections 11-13 of the Invalid and Old-Age Pensions Act 1909 (Cth). 
273  Section 3 of the Invalid and Old-Age Pensions Act 1926 (Cth). 
274  Section 5 of the Invalid and Old-Age Pensions Act 1941 (Cth). 
275  Section 13 of the Invalid and Old-Age Pensions Act 1942 (Cth).  
276  See, eg, Invalid and Old-Age Pensions Act 1916 (Cth), s 24; Invalid and Old-Age Pensions Act 


1919 (Cth), s 24; Invalid and Old-Age Pensions Act 1923 (Cth), s 24; Invalid and Old-Age 
Pensions Act 1925 (Cth), s 24; Invalid and Old-Age Pensions Act 1931 (Cth), s 35; Financial 
Emergency Act 1932 (Cth), s 14; Financial Relief Act 1933 (Cth), s 24; Invalid and Old-Age 
Pensions Act 1937 (Cth), s 2; Invalid and Old-Age Pensions Act 1940 (Cth), ss 3-4, Invalid and 
Old-Age Pensions Act 1941 (Cth), s 9; Invalid and Old-Age Pensions Act 1944 (Cth), s 7; Invalid 
and Old-Age Pensions Act 1944 (Cth), ss 4-5. 


277  See, eg, sections 15 and 17 of the Invalid and Old-Age Pensions Act 1909 (Cth). 
278  See, eg, Invalid and Old-Age Pensions Act No 2 1909 (Cth), s 2; Invalid and Old-Age Pensions 


Act 1912 (Cth), ss 4, 7-8; Invalid and Old-Age Pensions Act 1917 (Cth), s 3; Invalid and Old-
Age Pensions Act 1923 (Cth), s 17; Invalid and Old-Age Pensions Act 1928 (Cth), s 4; Invalid 
and Old-Age Pensions Act 1931 (Cth), s 34; Financial Emergency Act 1932 (Cth), s 13; Invalid 
and Old-Age Pensions Act 1946 (Cth), ss 6-7. 
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223. By the mid-1940s, the Commonwealth Parliament had legislated to provide for 


a number of other social security measures, including the introduction of a 


wife’s allowance in 1943 which was payable, subject to the means test, to the 


wife of an invalid pensioner or of an old-age pensioner regardless of her age.279 


The wife’s allowance was introduced on the basis that a wife was a dependent 


of her husband and should be entitled to an allowance to support her living 


expenses if her husband was incapacitated for work.280  


224. In 1946, in response to doubts about whether the Commonwealth had 


legislative power to provide social security benefits beyond the age and invalid 


pension,281 the Constitution was amended by referendum to include 


s 51(xxiiiA), which confers power on the Commonwealth Parliament to legislate 


with respect to other kinds of social security. 


225. Following the referendum, the Commonwealth Parliament enacted the Social 


Services Consolidation Act 1947 (Cth) (1947 Act) to replace a number of 


disparate pieces of social security legislation, including the 1908 Act, and 


consolidate into one statute the various social security benefits provided for by 


the Commonwealth. The 1947 Act did not alter the pension age, nor did it make 


any significant changes to the way in which the age pension was administered.  


226. The age pension has been available to all persons who meet the qualification 


and payability requirements regardless of race since 1966. In 1960 all 


Indigenous people other than those who, in the opinion of the Director-General 


of Social Services, followed a life that was “nomadic or primitive” became 


eligible for the age pension.282 In 1966, this section was repealed, with the effect 


that the age pension was equally available to persons of all races who 


otherwise met the qualification requirements.283  


227. Between 1946 and 1976 the means test was progressively relaxed in a series 


of legislative amendments, many of which were intended to be steps towards 


the complete abolition of means testing. These included a substantial relaxation 


                                                
279  Part 4A of the Invalid and Old-Age Pensions Act 1943 (Cth). 
280  Commonwealth, Parliamentary Debates, House of Representatives, 10 March 1943, 1964-5 


(Mr Holloway). 
281  The doubts arose in part as a result of the High Court’s decision in Attorney-General (Vic); Ex 


rel Dale (‘The Pharmaceutical Benefits Case’) (1945) 71 CLR 237. 
282  Section 24 of the Social Services Act 1959 (Cth). 
283  Section 29 of the Social Services Act 1966 (Cth). 
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of the income and assets test by the Chifley government in 1946,284 which was 


said to be “the first step in a long-range plan designed to eliminate completely 


the means test from our social service legislation”.285 In 1972 the McMahon 


government introduced legislation that further relaxed the means test as part of 


its commitment that the means test for persons over 65 years of age would be 


abolished within the following three years.286 The Whitlam government also 


proposed to abolish the means test for the age pension entirely,287 and 


abolished the means test for pensioners over 75 years of age in 1973,288 and 


for pensioners over 70 years of age in 1975.289 In 1976 the Fraser government 


removed the assets test, meaning that the means test was based on a person’s 


income only.290 


228. However, the goal of abolishing the means test was ultimately abandoned in 


recognition that age pension payments should be targeted in order to ensure 


that those who needed income support could be paid an adequate rate within 


budgetary constraints. From 1978 onwards, there was a gradual retreat from 


the goal of providing a universal age pension regardless of means, and 


successive legislative amendments reintroduced targeted means testing. In 


1978, in order to restrain expenditure on the pension,291 the pension rate that 


was payable free of the income test to those over 70 years of age was frozen, 


and whether a person was eligible for the increased indexed rate of pension 


was determined via an income test.292  In 1983, a means test that took account 


of both income and assets was reintroduced, as was a means test for 


pensioners aged over 70.293 The amendments were justified on the basis that 


a more targeted means test would allow the pension to be targeted those who 


                                                
284  Sections 3 and 6-7 of the Invalid and Old-Age Pensions Act 1946 (Cth). 
285  Commonwealth, Parliamentary Debates, House of Representatives, 12 July 1946, 2457 


(Mr Holloway).  
286  Commonwealth, Parliamentary Debates, House of Representatives, 21 September 1972, 1964-


5 (Mr Wentworth), introducing the Social Services Bill (No 4) 1972 (Cth). 
287  Commonwealth, Parliamentary Debates, House of Representatives, 11 September 1973, 755 


(Mr Hayden); Commonwealth, Parliamentary Debates, House of Representatives, 22 April 
1975, 1951-2 (Mr Hayden). 


288  Section 5 of the Social Services Act (No 4) 1973 (Cth). 
289  Section 4 of the Social Services Act 1975 (Cth). 
290  Section 3 of the Social Services Amendment Act (No 3) 1976 (Cth). 
291  Commonwealth, Parliamentary Debates, House of Representatives, 28 September 1978, 1522 


(Mr Hunt). 
292  Section 5 of the Social Services Amendment Act 1978 (Cth). 
293  Section 4 of the Social Security and Repatriation Legislation Amendment Act 1983 (Cth). 
 







 91 


needed income support.294 Some form of means test has applied to all age 


pensioners since. The fact that the age pension has always been subject to 


some form of means testing, with the exception of the short-lived removal of the 


means test for certain categories of persons entitled to the age pension in 1973 


and 1975, and the reintroduction of means testing consistently since 1978, 


further highlights that the purpose of the pension is to provide a safety net rather 


than a right to which every person should benefit for a certain period of 


retirement.   


229. In 1991, the 1947 Act was replaced by the SSA in a rewrite that was intended 


to reflect the existing social security policy in force at the time.295 A broad 


overview of the key income support payments currently available under the 


SSA is outlined in Part G.2. As that section highlights, the SSA provides for a 


network of payments, each of which is designed to provide income support in 


circumstances where a person is unable to fund an adequate standard of living 


through employment or other private means. The age pension is no exception: 


it is designed to provide income support to people who can no longer be 


expected to earn an income via employment due to age, and who do not have 


private means to fund an adequate standard of living. 


230. Since the introduction of the SSA there have been two changes to the pension 


age entitlement: the raising of the pension age from 60 to 65 years of age for 


women via the Social Security Legislation Amendment Act (No 2) 1994 (Cth), 


and the raising of the pension age for men and women from 65 to 67 years of 


age via the Social Security and Other Legislation Amendment (Pension Reform 


and Other Budget Measures) Act 2009 (Cth). These have been the only 


changes to the age requirement since the Commonwealth first introduced the 


age pension in 1908. 


H.3.2 The Social Security Legislation Amendment Act (No 2) 1994 (Cth)    


231. The budget for the 1993-4 financial year announced a proposal to increase the 


pension age for women from 60 to 65 years of age gradually over a 20 year 


                                                
294  Commonwealth, Parliamentary Debates, House of Representatives, 7 December 1983, 3395 


(Mr Hayden). See also Commonwealth, Budget Paper No 1, 1983-1984 at 115. 
295  Explanatory Memorandum, Social Security Bill 1990, Outline and Financial Impact Statement. 
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period.296 That proposal was implemented by s 29 of the Social Security 


Legislation Amendment Act (No 2) 1994 (Cth), which provided for this increase 


to be phased in from 1 July 1995 until 1 July 2013.297  


232. The availability of the age pension to women earlier than men between 1910 


and 2013 reinforces that the purpose of the age pension is to afford income 


support to enable people, who Parliament determined to be above the age 


anticipated to be participating in the workforce, to maintain an adequate 


standard of living. As the explanatory memorandum to the Social Security 


Legislation Amendment Act (No 2) 1994 notes, women were entitled to the 


pension five years earlier than men “based on historically lower labour force 


participation rates for women”.298 This distinction had become less pronounced 


by 1993 and the trend of greater labour force participation by women was 


expected to continue into the future, justifying an increase in the pension age 


for women.299 However, the increase was to be phased in over a 20 year period 


in recognition of “any remaining labour force disadvantages incurred over the 


years by the older women affected by the proposal”.300 It was anticipated 


workforce participation and the correlative ability to fund an adequate standard 


of living that has determined the pension age for women throughout the history 


of the age pension in Australia.  


233. Further, the fact that women have a longer life expectancy than men yet could 


access the pension at a younger age was considered to create a potential 


disadvantage to women that justified an increase in women’s age. The 


Women’s Budget Statement for the 1993-4 financial year noted that, given 


women live longer than men, they need to fund a longer period of retirement 


and may be disadvantaged by expectations that they would retire at 60 years 


of age. This appeared to acknowledge that the pension age has a normative 


effect on expectations of the duration of a person’s working life,301 again 


                                                
296  Commonwealth, Women’s Budget Statement 1993-4 at 230. 
297  Explanatory Memorandum, Social Security Legislation Amendment Bill (No 2) 1994, 55. 
298  Explanatory Memorandum, Social Security Legislation Amendment Bill (No 2) 1994, 55. 
299  Explanatory Memorandum, Social Security Legislation Amendment Bill (No 2) 1994, 55. 
300  Explanatory Memorandum, Social Security Legislation Amendment Bill (No 2) 1994, 55. 
301  Commonwealth, Women’s Budget Statement 1993-4 at 230. The role of the pension age in 


setting community norms and retirement expectations was also acknowledged in the Harmer 
Review at xix. 
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highlighting the correlation between the pension age and the accepted age at 


which working life ceased as determined by Parliament.  


234. The link between pension age and anticipated working life is further reinforced 


by the fact that, from 1943, a wife of an age pensioner who had not reached 


the pension age herself but was dependent upon her husband could receive a 


wife’s allowance (later called a wife’s pension).302 The wife’s pension was 


closed to new applications from 1 July 1995 as part of a process of eliminating 


social security payments based on a person’s dependence on another, and to 


ensure that payments were directed to individuals based on their own need.303 


In its place, women could seek the partner allowance if they were aged over 40 


and had no recent work experience.304 The fact that a woman’s access to the 


age pension, the wife’s pension and the partner allowance was linked to her 


anticipated workforce participation and ability to fund an adequate standard of 


living, rather than her life expectancy, is entirely consistent with the purpose of 


the age pension as a needs-based income support mechanism, rather than a 


right that accrues to a person for a certain period at the end of their life. 


H.3.3 The Social Security and Other Legislation Amendment (Pension Reform 
and Other Budget Measures) Act 2009 (Cth) 


235. The Social Security and Other Legislation Amendment (Pension Reform and 


Other Budget Measures) Act 2009 (Cth) (2009 Amendment Act) provided for 


the gradual increase in the pension age of men and women, from 65 to 67 years 


of age, to be phased in from 1 July 2017 to 1 July 2023.305 Both the 2009-2010 


Budget Strategy and Outlook (Budget Paper No 1) and the second reading 


speech which introduced the 2009 Bill highlighted that amendments to the 


pension age were made to address concerns about the sustainability of the age 


pension in light of increased life expectancy and the ageing population. 


                                                
302  Part 4A of the Invalid and Old-Age Pensions Act 1943 (Cth). 
303  Section 8 and Schedule 6 of the Social Security (Parenting Allowance and Other Measures) 


Legislation Amendment Act 1994 (Cth); Commonwealth, Parliamentary Debates, House of 
Representatives, 7 November 1994, 2687 (Mrs Crosio). 


304  Commonwealth, Parliamentary Debates, House of Representatives, 7 November 1994, 2687 
(Mrs Crosio). 


305  See Commonwealth, Parliamentary Debates, House of Representatives, 15 June 2009, 5853 
(Ms Macklin). 
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236. As the Applicant notes at AS [27], in the second reading speech for the 2009 


Bill the Minister for Families, Housing, Community Services and Indigenous 


Affairs stated that the adjustment of the pension age would “reflect the 


significant improvements in life expectancy” and also “allow the government to 


respond to the long-term cost of our demographic changes”.306 


237. Budget Paper No 1 noted that when the age pension was first introduced in 


Australia only around half the male population reached retirement age.307 That 


proportion had increased to 85 per cent of the population by 2009, and on 


average males could expect to spend more than 7 years longer in retirement.308 


Budget Paper 1 noted that the reason for raising the pension age was “to 


improve the long-term sustainability of the system” and “to reflect improvements 


in life expectancy and to help counter the long-term costs of demographic 


change”.309  


238. The amendment to the pension age was part of the Commonwealth’s Secure 


and Sustainable Pension Reform Package,310 which included a series of 


reforms to implement a number of recommendations of the Harmer Pension 


Review (Harmer Review).311 The Harmer Review was commissioned by the 


Minister for Families, Housing, Community Services and Indigenous Affairs on 


15 May 2008 to inquire into measures to strengthen the financial security of 


seniors, carers and people with disability.312 It was commissioned to investigate 


the appropriate levels of income support and allowances, the frequency of 


payments and the structure and payment of concessions or other entitlements 


for recipients of the age pension, disability support pension and carer 


payments, and to ensure that any changes to the social security system would 


be sustainable in the long term.313  


239. The Harmer Review developed findings over five major areas, being:314 


                                                
306  Commonwealth, Parliamentary Debates, House of Representatives, 15 June 2009, 5853 


(Ms Macklin). 
307  Commonwealth, Budget Paper No 1, Budget Strategy and Outlook, 2009-2010, 1-36. 
308  Commonwealth, Budget Paper No 1, Budget Strategy and Outlook, 2009-2010, 1-36. 
309  Commonwealth, Budget Paper No 1, Budget Strategy and Outlook, 2009-2010, 1-36. 
310  Explanatory Memorandum, Social Security and Other Legislation Amendment (Pension Reform 


and Other Budget Measures) Bill, 2. 
311  Commonwealth, Budget Paper No 1, Budget Strategy and Outlook, 2009-2010, 1-36. 
312  Commonwealth, Secure and Sustainable Pensions, May 2009, xi. 
313  Commonwealth, Pension Review Background Paper, v. 
314  Commonwealth, Secure and Sustainable Pensions, May 2009, xi. 
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(a) the adequacy of the rate of the pension; 


(b) indexation arrangements for pensions; 


(c) the design and delivery of pension payments; 


(d) the concessions and services that support the pension system; and 


(e) the targeting and long-term sustainability of the pension system. 


240. The Harmer Review provides important context behind the increase in the 


pension age. It commenced by considering the nature and purpose of 


Australia’s system of social protection, which involves a combination of: 


(a) basic income support (which includes the age pension) for those who 


are most at risk of falling below an acceptable standard of living; 


(b) income protection schemes designed to manage risks and smooth 


income over the course of an individual’s life. The most significant of 


these is the Superannuation Guarantee, which is designed to enable 


higher living standards in retirement that are linked to a person’s past 


earnings; and 


(c) support for private savings and asset accumulation (such as home 


ownership).315   


241. The Harmer Review outlined that the income support system in Australia has 


historically focussed on providing “basic income support to those who are most 


at risk of falling below an acceptable standard of living”, access to which is 


determined by “targeted eligibility requirements and means testing”.316 It 


stressed that income support is not a right accrued from having worked or paid 


tax.317 The Australian system of income support is to be contrasted to the social 


insurance systems utilised in other Organisation for Economic Co-operation 


and Development countries, in which the level and duration of payments are 


related to past earnings of work history.318 Accordingly, the Review proceeded 


from the premise that “the most important role” of social income payments is 


“providing adequate income support to those with little or no private means”.319 


242. Ensuring that Australia’s system of income protection could fulfil this role 


underpinned the Harmer Review’s recommendation to increase the pension 


                                                
315  Harmer Review at 7. 
316  Harmer Review at 8, 23-24. 
317  Harmer Review at 8. 
318  Harmer Review at 8. 
319  Harmer Review at 8. 
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age. As the Applicant’s submissions acknowledge, the recommendation to 


raise the pension age in the Harmer Review was made to ensure the long-term 


sustainability of the age pension: AS [27]-[30]. It recognised that a major 


challenge for the sustainability of the age pension was the increase in life 


expectancy, which “will markedly lift the time that people spend in 


retirement”.320 This will result in people’s superannuation savings being spread 


more thinly across a greater period of time, which will increase reliance on the 


age pension.321 The Harmer Review recognised further that the challenge to 


the sustainability of the age pension system presented by increased life 


expectancy is compounded by the fact that people are tending to spend fewer 


years in the workforce (through a combination of delayed entry into the 


workforce due to spending longer in education, and earlier withdrawal from the 


workforce).322 At the time of the Harmer Review, there were 5.0 people working 


to support each person aged 65 and over, but the Review anticipated that this 


would more than halve to 2.4 people by 2047.323 The Harmer Review 


recognised that, without raising the pension age, there would be “very strong 


pressure” to restrain the value of the age pension, which would undermine the 


fundamental purpose of the pension of ensuring adequate payments to those 


who have little or no private means.324 


243. In order to ensure the sustainability of the age pension, the Harmer Review 


recommended raising the pension age by two to four years.325 It suggested that 


doing so would have both “improve retirement outcomes and support 


Australia’s capacity to address the impact of population ageing”.326  


H.3.4 The Applicant’s contentions about the statutory history 


244. In light of the analysis of the legislative history and purpose underpinning the 


age pension provided above, it is necessary to reject two specific contentions 


the Applicant makes about what the legislative history reveals. 


                                                
320  Harmer Review at 144. 
321  Harmer Review at 145. 
322  Harmer Review at 145. 
323  Harmer Review at 13. 
324  Harmer Review at 146. 
325  Harmer Review at 146. 
326  Harmer Review at 120. 
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245. First, seemingly in response to the Harmer Review’s position that raising the 


pension age would result in improved retirement outcomes, the Applicant 


submits that Indigenous people suffer disadvantage compared to non-


Indigenous people in respect of both retirement outcomes and life expectancy: 


AS [30]-[33].  


246. In terms of retirement outcomes, the Applicant relies upon a series of facts, set 


out at AS [32.1] to [32.4], which demonstrate various factors that impact upon 


Indigenous people’s ability to participate in the workforce to the same extent as 


their non-Indigenous counterparts, and various ways in which Indigenous 


people tend to benefit less from superannuation. The Commonwealth accepts 


the accuracy of the facts set out in those paragraphs.327 However, the 


Applicant’s reference to these facts does not advance the Applicant’s case. The 


Harmer Review considered that raising the pension age would “improve 


retirement outcomes” by enabling individuals “to experience the higher 


standards of living that are associated with employment for a longer period”, 


“boost their standard of living in retirement by reducing the span of time over 


which they draw down on their savings, including superannuation” and “enable 


them to accumulate such savings over a long period”. 328 It would also address 


concerns about the ageing population by reducing demand on the age pension 


(both through encouraging people to work longer and accumulate more savings 


and superannuation, and by limiting the age from which they are entitled to the 


age pension).329 It follows that the reference to improvement of “retirement 


outcomes” in the Harmer Review, which was said to arise by increasing the age 


for the age pension, was not concerned with guaranteeing the age pension to 


people for a particular timeframe. To the contrary, the Harmer Review 


proceeded on the basis that limiting the duration that a person would rely on 


the age pension would improve “retirement outcomes”.330 


247. Second, the Applicant submits at AS [19], [31] and [33] that the pension age 


has been set by reference to anticipated life expectancy, as well as the 


anticipated labour force participation of its intended recipients.  


                                                
327  Special Case at [60(c)], [76]-[79]. 
328  Harmer Review at 146. 
329  Harmer Review at 146. 
330  Harmer Review at xxi, 146. 
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248. The above outline of the history of the age pension in Australia illustrates that 


the Applicant’s submission is correct insofar as the pension age has been set 


primarily by reference to intended recipients’ anticipated labour force 


participation. This is clearly illustrated by the fact that the age pension has been 


available at a younger age to groups who have historically had lesser 


anticipated labour force participation, such as women and those with a disability 


that prevented them from working. It is also reinforced by the fact that the age 


pension has always been subject to a means test that has regard to whether a 


person earns an income (other than the short-lived abolition of the means test 


for pensioners aged over 75 in 1973 and those aged over 70 in 1975). 


249. However, the Applicant’s submission that the pension age has been set by 


reference to life expectancy fails to articulate the manner in which life 


expectancy has influenced Parliament’s determination of the pension age over 


time, in a manner that is apt to mislead. Although the Harmer Review’s 


recommendation that the pension age be raised, and the adoption of that 


recommendation by Parliament in the 2009 Act, was in part due to the increase 


in average life expectancy and the correlative increase in years spent in 


retirement, it does not follow that the purpose of the age pension is to provide 


income to people over retirement age for a particular period of time. To the 


contrary, the Harmer Review was expressly conducted on the premise that the 


age pension in Australia has since its inception been a safety net to ensure that 


people can maintain an adequate standard of living after the end of their 


anticipated working life if they do not have the private means to do so, and on 


the understanding that it is not a right to which all persons are entitled 


regardless of need.331  


250. Further, the clear intention of the 2009 reforms was to try to limit the amount of 


time that people rely upon the age pension as income support. As the Applicant 


notes at AS [32], the Harmer review recommended that “later retirement would 


reduce the span of time that people need to cover with savings, including 


superannuation, and enable them to add to these savings to provide a higher 


standard of living when they retire”.332 The Applicant however omits the final 


                                                
331  Harmer Review at 8, 23, 128. 
332  Harmer Review at xxi. 
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sentence of the paragraph from which they quote, which states: “It would also 


reduce demand on the Age Pension”.333  The reforms sought to achieve this 


result directly by raising the pension age, but also indirectly through 


encouraging people to stay in employment longer (which would indirectly 


reduce reliance on the age pension by increasing people’s superannuation 


contributions, thereby decreasing their reliance on the age pension). The 


Harmer Review expressly acknowledged that raising the pension age would 


necessarily mean that some people would not live long enough to retire, or 


would only have a short period in retirement, but considered that there was on 


balance a clear argument in favour of raising the pension age.334  


251. References to life expectancy in setting the pension age cannot be taken to 


suggest that the age pension is understood as a right to be enjoyed by intended 


recipients for a certain timeframe. To the extent that life expectancy has been 


a factor in setting the pension age, it has been used as a reason to limit the 


duration of a person’s anticipated reliance on the age pension. 


H.4 Unreasonable consequences 


252. The conclusion that there is no more limited extent of enjoyment of the right to 


the age pension arising from the shorter average life expectancy of the 


Applicant and other Indigenous men turning 65 in 2022 is reinforced by the fact 


that the Applicant’s construction, if accepted, would lead to unreasonable 


consequences. There are at least four examples of such unreasonable 


consequences which arise because of the way in which the Applicant has 


chosen to formulate his claim. 


253. First, if the enjoyment of the right to an age pension is measured by reference 


to its receipt over a person’s life time, as posited by the Applicant, it would follow 


as a matter of logic that the amount received by each person would require 


analysis, as well as the number of payments received. The Household, Income 


and Labour Dynamics in Australia survey (HILDA), although based on a limited 


sample, found that Indigenous recipients of the age pension in the 65-74 year 


old age group on average received a greater age pension payment per fortnight 


                                                
333  Harmer Review at xxi. 
334  Harmer Review at 146. 
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than their non-Indigenous counterparts (although pension rates were roughly 


equivalent in the over 75 age group, which was likely to reflect higher initial 


sources of income for non-Indigenous people which reduced over time).335 


Such a trend is appropriate given that the purpose of the age pension in 


Australia is to provide an income safety net designed to pay people without 


sufficient private means an amount that will allow them to fund an adequate 


standard of living. Yet, adopting the Applicant’s interpretation of s 10 of the 


RDA, it could be argued that non-Indigenous men born in this cohort enjoy the 


right to receive the age pension to a more limited extent than their Indigenous 


counterparts, such that s 10(1) of the RDA is engaged. This would be entirely 


at odds with the purpose of the age pension scheme under SSA, and 


demonstrates the perverse consequences that could flow from adopting the 


Applicant’s application of s 10 of the RDA to the age pension.  


254. Second, the analysis that the Applicant adopts in this case would also apply to 


any law which contains a minimum or maximum age criterion that enhances or 


restricts people’s rights. Obvious examples include the right to vote,336 the right 


to drive a vehicle,337 the right to obtain a firearms licence,338 the right to live in 


a retirement village,339 the right to youth allowance,340 the right to the disability 


support pension,341 the right to jobseeker342 or the right to purchase or possess 


alcohol.343   


255. A number of these laws adopt a minimum age of 18 years of age. The average 


life expectancy of Indigenous men aged 18 in the reference period was 


somewhere between 8.3 and 7.9 years less than the average life expectancy 


of their non-Indigenous male counterparts.344 This would mean, on the 


                                                
335  Special Case at [95]. 
336  See, eg, s 93(1)(a) of the Commonwealth Electoral Act 1918 (Cth). 
337  See, eg, ss 19(1) and 22(2) of the Road Safety Act 1986 (Vic). 
338  See, eg, ss 17(1)(b), 18(1), 23(1)(b), 25, 29(1)(b), 57(2) of the Firearms Act 1996 (Vic). 
339  See, eg, s 3(1) (‘retired person’) of the Retirement Villages Act 1986 (Vic). 
340  Part 2.11 of the Social Security Act 1991 (Cth). 
341  Part 2.3 of the Social Security Act 1991 (Cth). 
342  Part 2.12 of the Social Security Act 1991 (Cth). 
343  See, eg, ss 119-123 Liquor Control Reform Act 1998 (Vic). 
344  Special Case at SC-01 p 6/61, Table 1. The figures in Table 1 do not include figures for age 
 18. However, the average number of years remaining to live at age 5 was stated to be 67.2 
 for Aboriginal and Torres Strait Island men and 75.5 for non-Indigenous men, leaving a 
 difference of 8.3 years in their respective average life expectancies. At age 25, the remaining 
 years to live was stated to be 47.9 for Aboriginal and Torres Strait Island men and 55.8 for 
 non-Indigenous men, leaving a difference of 7.9 years in their respective average life 
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Applicant’s analysis, that s 10(1) of the RDA would be engaged such that the 


minimum age requirement in laws which confer rights to vote, drive or purchase 


firearms and alcohol would be adjusted so as to provide Indigenous men with 


that right somewhere between 8.3 and 7.9 years earlier than non-Indigenous 


men. For obvious reasons it would undermine legitimate legislative policy for 


the minimum age requirement in all of those laws to be adjusted under s 10(1) 


of the RDA so as to provide those rights at such an early age. These examples 


demonstrate the novelty, and the unreasonable implications, of the Applicant’s 


construction of the “more limited extent” of “enjoyment” of a right that has an 


age criterion.345   


256. Importantly, as discussed at Part D.4.1 above, there is no room to avoid these 


consequences by arguing that s 10(1) of the RDA would not be engaged in 


each of these examples because there is a compelling public goal, for instance, 


in ensuring that Indigenous men reach the same level of maturity as non-


Indigenous men in order to access rights to vote, or drive, or own a firearm, or 


purchase alcohol. Section 10(1) is an absolute provision, as the High Court held 


in Maloney,346 and not avoided by the impugned limitations being in pursuit of 


legitimate and compelling public goals.   


257. Third, the Applicant’s construction would also lead to unreasonable outcomes 


in its different application to Indigenous men and women. This is of particular 


relevance because, as the Applicant’s submissions expressly acknowledge at 


AS [15], this case is a test case for others, including Indigenous women aged 


65.  


258. Like their male counterparts, the pension age for all women born after 1 January 


1957 is 67 years.347 Were the Applicant’s construction of s 10 of the RDA 


adopted and applied to the pension age for women, Indigenous women born 


between 1 January 1957 and 31 December 1957 would qualify for the age 


pension at 63.3 years of age, whilst their male counterparts would not qualify 


                                                
 expectancies. Therefore, at age 18, the difference in respective average life expectancies 
 could be said to be somewhere between 8.3 and 7.9 years. 
345  Noting that no member of the Court in Maloney suggested that the enjoyment of rights should 


be assessed by reference to the duration of time in which a right is held or over the course of a 
person’s life. 


346  Maloney v The Queen (2013) 252 CLR 168 at [68] (Hayne J, Crennan J agreeing at [112]) 
[163], [167]-[168] (Kiefel J, dissenting, obiter), [214] (Bell J), [310], [317] (Gageler J). 


347  Subsections s 23(5A) and (5D) of the Social Security Act 1991 (Cth). 
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until they reached 63.9 years of age.348 However, women generally have a 


longer life expectancy than men and can therefore be expected to live longer 


after reaching pension age. This trend is reflected in the Life Tables: Indigenous 


women aged 65 in the reference period had a life expectancy of 17.1 years, 


whilst Indigenous men in that cohort had a life expectancy of 15.8 years.349 It 


follows that, applying the Applicant’s formulation, Indigenous women born 


between 1 January 1957 and 31 December 1957 would receive the age 


pension earlier than their male counterpart, despite having greater life 


expectancies.  


259. Whilst the Applicant’s case is premised on the assumption that the equal 


enjoyment of the age pension should be measured by reference to the period 


of time that a person is anticipated to receive the age pension, its construction 


would exacerbate the existing disparity in the number of years that Indigenous 


women as opposed to Indigenous men are anticipated to receive the pension 


by 0.6 years. Whilst it is accepted that s 10 of the RDA is not concerned with 


whether persons of different genders enjoy a particular right to the same extent, 


this illustrates the artificiality of adopting the Applicant’s formulation of a lesser 


enjoyment of rights because it would result in an adjustment to the law that is 


at odds with the clear intention of Parliament since 1994, outlined in Part H.3.2, 


that men and women should qualify for the age pension at the same age. 


260. Fourth, the reliance of the Applicant’s argument on complex statistical 


information to illustrate the lesser enjoyment of a duration of the right to the age 


pension gives rise to numerous other practical problems and anomalous 


outcomes. The fundamental problem with the Applicant’s approach is that it 


does not demonstrate to the Court that the Applicant, or any member of the 


represented class, will have a shorter life expectancy. Even assuming the 


Applicant had sufficient data to prove their average life expectancies (the 


specific issues with which are addressed further in Part I) it would establish – 


                                                
348  That result would arise because the Life Tables state that the life expectancy gap between 


Indigenous men aged 65 in the reference period and their non-Indigenous counterparts was 
3.1 years, whereas the gap for women in the equivalent cohort was 3.7 years. If the pension 
age for Indigenous men and women turning 65 in 2022 respectively were reduced by the 
amount of the gap, then the pension age would be 63.9 for men and 63.3 for women. 


349  Special Case at SC-01 p 6/61. 
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at its highest – a probability of a lesser enjoyment of a duration of the right to 


the age pension.  


261. Putting aside this problem, the Applicant’s reliance on statistical data introduces 


variables into his comparison of the enjoyment of rights that do not reflect the 


text of s 10(1) of the RDA. In addition to selecting a particular sub-set of the 


relevant right (addressed in Part G) and a particular approach to measuring the 


scope of enjoyment of a right (addressed in this Part), the Applicant has chosen 


for comparison a particular age group (which, contrary to AS [13]-[14], is not 


supported by any case authority350). Presumably the Applicant does this 


because the life expectancies of Indigenous men of different ages vary.351 


Whilst this promotes the appearance of simplicity for the purposes of this 


proceeding, when followed to its logical conclusion, numerous further 


adjustments to the age pension age would be required for Indigenous men in 


different age cohorts and, separately, Indigenous women in different age 


cohorts. 


262. Further, the Applicant’s argument rests on the Life Tables, which are focussed 


on the average life expectancy of Indigenous people in Australia. To the extent 


that the data includes a comparison between Indigenous and non-Indigenous 


Australians, the table groups together non-Indigenous Australians as a single 


cohort despite the fact that this cohort includes people of a number of different 


races. To the extent there is variation in the life expectancies of other non-


Indigenous races in Australia, on the Applicant’s argument, this would require 


similar graded adjustments to the pension age through s 10(1) of the RDA to 


reflect those variations between life expectancies across different races.  


263. There is, however, no data on whether and to what extent life expectancy might 


vary between different non-Indigenous races in Australia. To the extent that 


there are other races within the non-Indigenous cohort that, similarly to 


Indigenous people, have a shorter life expectancy than the remainder of the 


                                                
350  The acceptance of the High Court in Maloney that it is sufficient for an impugned provision to 


target a subset of a particular race is concerned with the confines created by that provision: it 
does not allow an Applicant to pick and choose the variables for the purposes of the 
comparison: see [79] as well as [80] (Hayne J) and [329] as well as [331] (Gageler J). Whilst it 
might be argued that the Applicant’s reliance on gender is explained by the gender distinctions 
drawn in the SSA (which gives rise to different issues: see paragraph 259) there is no proper 
basis to confine the Applicant’s case to people of a particular age. 


351  Special Case at SC-01 p 6/61 Table 1. 
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population, those groups will be unable to make a claim under s 10(1) of the 


RDA along the same lines as the Applicant and the represented persons merely 


because there is no data available to support their claim. This may result in 


s 10(1) of the RDA adjusting the pension age in the SSA for Indigenous men 


turning 65 in 2022 in such a way that, comparatively, it allows them to access 


the age pension earlier disproportionately in comparison to certain races. 


264. More generally, on the Applicant’s approach, fluctuations in statistical data over 


time would necessitate ongoing adjustments to the pension age through s 10(1) 


of the RDA to reflect any changes to the gap between life expectancies of 


Indigenous and non-Indigenous men (and, conceptually, Indigenous women 


and people of other races). The resultant ongoing need to adjust the social 


security framework with comparative shifts in life expectancies renders the 


Applicant’s approach to the assessment of enjoyment of rights unworkable in 


any practical sense. 


265. Accordingly, aside from the Applicant’s construction of a more limited extent of 


enjoyment of the right to the age pension not being open on the statutory 


provisions regulating the age pension in the SSA, nor its legislative history and 


purpose, the Court ought not prefer such a construction because it would lead 


to unreasonable results.352 


H.5 International materials 


266. The Applicant’s submission refers to General Comment No. 19 of the CESCR, 


as noted above. Accepting, as explained at Part G.4 above, that caution must 


be exercised when resorting to international jurisprudence as an aid to 


interpretation of rights for the purposes of s 10 of the RDA, it is worth noting 


that no international materials support the Applicant’s argument that a more 


limited extent of enjoyment of the right to the age pension arises as a result of 


receiving it for a shorter duration due to a shorter average life expectancy.   


267. Nothing in General Comment No. 19 supports the notion that access to old age 


social security benefits should be based on staggered retirement ages 


depending on the average life expectancy of different groups of people. To the 


                                                
352  Cooper Brookes (Wollongong) Pty Ltd v Federal Commissioner of Taxation (1981) 147 CLR 


297, 304-305 (Gibbs CJ), 321 (Mason and Wilson JJ). 
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contrary, General Comment No. 19 indicates that there must be a relevant age 


prescribed in national law at which access to such benefits will start, although 


it will be a matter for each of the State parties to determine what that age is: 


15. States parties should take appropriate measures to 
establish social security schemes that provide benefits to 
older persons, starting at a specific age, to be prescribed 
by national law. The Committee stresses that States parties 
should establish a retirement age that is appropriate to 
national circumstances which take account of, inter alia, the 
nature of the occupation, in particular work in hazardous 
occupations and the working ability of older persons. States 
parties should, within the limits of available resources, 
provide non-contributory old-age benefits, social services 
and other assistance for all older persons who, when 
reaching the retirement age prescribed in national 
legislation, have not completed a qualifying period of 
contributions or are not otherwise entitled to an old-age 
insurance-based pension or other social security benefit or 
assistance, and have no other source of income.353 
(emphasis added) 


H.6 Age pension is not a right for a particular duration 


268. It is a fundamental premise of the Applicant’s case that enjoyment of the right 


to apply for and receive the age pension can and should be measured by the 


length of time a person receives the age pension: see AS [59].  


269. This premise should be rejected. Measuring the extent of a person’s enjoyment 


of an entitlement to the age pension by the timeframe during which they are 


expected to be entitled to it is incongruous with the purpose and design of the 


age pension contained in Part 2.2 of the SSA.  Nothing in the history of the age 


pension supports the view that the age pension should be understood as an 


entitlement designed to be accessed by all persons for an equal period at the 


end of their lives. To the contrary, as the Harmer Review emphasises, that 


statutory history highlights that the purpose of the age pension is to provide a 


safety net for those who have reached the accepted age at which their working 


lives are anticipated to end and who do not have sufficient private means to 


support an adequate standard of living in their retirement.354 The fact that a 


                                                
353  CESCR General Comment No. 19, The right to social security, UN Doc. E/C.12/GC/19, 4 


February 2008 at [15]. 
354  Harmer Review at 8. 
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means test has applied since the introduction of the age pension in Australia, 


with the exception of the short-lived amendments introduced in 1973, illustrates 


that the age pension has been designed to be available from the anticipated 


end of a working life, as determined by Parliament, rather than for any given 


timeframe. Consequently, the premise of the way in which the Applicant 


formulates his claim is liable to create numerous unreasonable consequences. 


270. As such, no limit on the extent of enjoyment of the right to the age pension 


arises from the fact that the Applicant and other Indigenous men turning 65 in 


2022 may be statistically likely to live for fewer years that their non-Indigenous 


counterparts. 


I. INSUFFICIENT EVIDENCE  


271. Even if (contrary to the submissions above) the Court were to accept, at the 


level of principle, the Applicant’s method for formulating a “more limited extent” 


of “enjoyment” of the right to apply for and receive the age pension, the Court 


does not have before it reliable evidence of the extent of any differential 


enjoyment between Indigenous and non-Indigenous men born after 1 January 


1957 who are turning 65 in 2022. 


272. In order for the Court to make a declaration giving effect to s 10(1) of the RDA 


by adjusting the legal rights of the persons of a race who enjoy a right to a more 


limited extent than people not of that race, there must be identification of the 


measure by which the adjustment can reliably be made. As Gageler J stated in 


Maloney: 


[t]he measure of the differential enjoyment of human rights, 
by reference to which s 10 is triggered, … provides the 
measure of the adjustment of legal rights that s 10 
produces.355 


273. The data on which the Applicant’s argument relies, namely the gap in average 


life expectancy between Indigenous men and non-Indigenous men aged 65 in 


the Life Tables,356 does not provide the Court with the measure of differential 


                                                
355  Maloney v The Queen (2013) 252 CLR 167 at [344] (Gageler J). 
356  Special Case at [24]-[25] and SC-01 p 6/61, Table 1. 







 107 


enjoyment of the right experienced by the Applicant and the represented 


persons. 


274. First, it is important to be clear as to what the Life Tables show.  At AS [58.1] – 


[58.2] the Applicant states that: 


The most recent estimates of the gap in life expectancy 
released by the ABS are the ABS Life Tables.  Table 1 of the 
ABS Life Tables shows that the gap in life expectancy 
between Aboriginal and Torres Strait Islander men and non-
Indigenous Australian men, aged 65 years, is 3.1 to 3.2 
years. 


This estimate is, necessarily, a prediction of life expectancy 
of the group to which it relates ― in this case Australian men 
aged 65 during the current calendar year. Table 1 of the ABS 
Life Tables reflects that, on the basis of the data relied upon 
to reach the estimate, the applicant and the represented 
persons (when they reach the age of 65 years) are expected 
to live for 15.8 years to 80 and their non-Indigenous cohort 
are expected to live for 19 years to 84.  


275. These statements are not accurate. Table 1 of the Life Tables shows that the 


gap in average life expectancy between Indigenous men and non-Indigenous 


Australian men who were aged 65 in the reference period (i.e. 2015-2017) was 


3.1 to 3.2 years.357 The Applicant and the represented persons were not aged 


65 in the reference period. They were aged between 58 and 60 in the reference 


period.  The Life Tables do not state what the difference in average life 


expectancy was as between Indigenous men and non-Indigenous Australian 


men aged between 58 and 60 in the reference period. That figure is not stated 


in the Life Tables. 


276. Second, even if the Life Tables did contain the difference in life expectancies 


between Indigenous men and non-Indigenous Australian men who were aged 


58 to 60 in the reference period, it could not be assumed that it would have 


stayed the same over the subsequent 5 year period, such that it represents the 


current difference in average life expectancy between the Applicant and the 


represented persons on the one hand compared to non-Indigenous Australian 


men aged 65 on the other. The data in the Life Tables reveals that the difference 


in average life expectancy between Indigenous men and non-Indigenous 


                                                
357  Special Case at SC-01 pp 1/61, 2/61, 6/61 Table 1. 
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Australian men becomes smaller as the age increases.358  However, the rate 


at which the difference reduces is not known.  As such, it is not possible to 


make an accurate calculation as to the current difference between the two 


groups based on the Life Tables data that is 5 years’ old.  


277. Third, whilst the Commonwealth does not dispute that the gap between the 


mortality rates of Indigenous and non-Indigenous men has not narrowed 


between 2006 to 2018,359 this does not mean that there has not been a 


narrowing of the average life expectancy gap between the Applicant and his 


non-Indigenous counterparts. Average life expectancy, as determined by the 


ABS Life Tables relied on by the Applicant, is assessed by reference to both 


mortality rates and population, as explained at paragraph 285 below.360 In fact, 


the ABS commentary in the Life Tables explains that the trend evident when 


comparing the average life expectancies in the Life Tables against the 


predecessor Life Tables is a narrowing of the “gap”: 


Since the period from 2010 to 2012 when the last estimates 
of Aboriginal and Torres Strait Islander life expectancy were 
produced based on the 2011 Census, life expectancy for 
Aboriginal and Torres Strait Islander males and females 
increased by 2.5 years and 1.9 years respectively. The 
difference between Aboriginal and Torres Strait Islander and 
non-Indigenous life expectancy narrowed by 2.0 years for 
males and 1.7 years for females over the same period.361    


278. It is accepted that there are data quality issues that impact the reliability of this 


figure.362 However, this trend exacerbates the difficulty of attempting to use the 


data in the Life Tables to determine, or even estimate, the current difference in 


average life expectancy between the two groups.  


279. Fourth, other data in the Life Tables indicates that the average life expectancy 


of Indigenous Australians differs depending on their geographical location 


understood by two separate measures: (i) major cities, regional areas, and 


                                                
358  Special Case at SC-01 p 3/61, Table 1. See particularly the far right column of Table 1 which 


shows that the difference in life expectancy between Indigenous men and non-Indigenous 
Australian men is 8.6 years at birth and reduces to 0.3 years at age 85. 


359  Special Case at [26]-[27]. 
360  Special Case at SC-01 p 2/61. 
361  Special Case at SC-01 p 3/61. 
362  Special Case at SC-01 p 3/61. 
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remote areas; or (ii) state or territory.  Relevantly, for Indigenous men aged 65-


69 in the reference period, the average life expectancy was: 


(a) 16.1 years in major cities, 14.8 years in inner and outer regional areas, 


and 13 years in remote and very remote areas.363  None of these figures, 


understandably, matches the overall average life expectancy of 15.8 


years identified in Table 1 and relied on by the Applicant to calculate the 


“rounded off” gap of “3 years or thereabouts”: AS [70]. 


(b) 15.4 years in New South Wales, 15.2 years in Queensland, 13.8 years 


in Western Australia, and 13.4 years in the Northern Territory.364 


However, due to the relatively small number of deaths in Victoria, South 


Australia, Tasmania and the ACT, it was not possible for reliable 


individual life tables to be constructed for those states and territory.365 


280. It is uncontroversial that the Applicant resides in a major city area in Victoria 


and has done so for the last 30 years.366 However, because the Life Tables do 


not provide equivalent data for the average life expectancy of non-Indigenous 


men aged 65-69 in the reference period based on geographical location,367 it is 


not possible to determine the true difference in the average life expectancy of 


the Applicant compared to his non-Indigenous counterparts. The data only 


compares the average life expectancy at birth of indigenous men to non-


Indigenous men by geographic location. The data suggests, however, that there 


is likely to be some variation in the gap in life expectancy between Indigenous 


men aged 65-69 years and their non-Indigenous counterparts depending on 


their geographic location such that the figure used in Table 1 does not represent 


the true gap in life expectancy between the Applicant and his non-Indigenous 


counterparts.  


281. Fifth, the Life Tables also indicate that the average life expectancy of 


Indigenous Australians differs depending on their relative socioeconomic 


status. Relevantly, for Indigenous men aged 65-69 in the reference period, the 


average life expectancy was:368 


                                                
363  Special Case at [92] and SC-01 pp 51/61 – 53/61, Tables 24-26. 
364  Special Case at [92] and SC-01 pp 47/61 – 50/61, Tables 20-23. 
365  Special Case at SC-01 p 5/61. 
366  Special Case at [6]. 
367  Special Case at [93]. 
368  Special Case at SC-01 pp 54/61-57/61. 
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(a) 14.7 years for the most disadvantaged 20%; 


(b) 15.2 years for the second most disadvantaged 20%; 


(c) 15.0 years for the middle 20%; and 


(d) 14.8 years for the least disadvantaged 40%. 


282. The influence that a person’s socioeconomic status will have on their life 


expectancy is yet another difficulty with the Applicant’s submissions that the 


Australia-wide average life expectancy for all Indigenous males is a reliable 


indicator of the life expectancy of the Applicant and the represented persons. 


283. Further, as with average life expectancy by geographical location, the Life 


Tables do not provide equivalent data for the average life expectancy of non-


Indigenous men aged 65 in the reference period based on socioeconomic 


status.369 No data has been provided about the Applicant’s socioeconomic 


status either.  Therefore, it is not possible to determine the true difference in the 


average life expectancy of the Applicant compared to his non-Indigenous 


counterparts. At best, the Life Tables make clear that data about socioeconomic 


status is important to the question of average life expectancy, but the Court 


does not have any specific information about that in respect of the Applicant or 


the represented persons. 


284. Sixth, the Life Tables do not provide data on whether and how other factors 


such as health, disability, lifestyle factors such as smoking and a person’s 


marital status impact upon life expectancy. It is to be expected that there are a 


multitude of factors that determine a person’s life expectancy. This illustrates a 


further difficulty in seeking to apply the figure in Table 1 as a reliable indicator 


of the life expectancy of the Applicant and the represented persons given that 


it takes no account of these various factors. 


285. Seventh, the ABS expressly points out that the data on which the life 


expectancy estimates for Indigenous Australians have been based is “less than 


perfect” 370 and this affects the quality of the information in the Life Tables. In 


essence, this is because compiling life tables and life expectancy estimates 


requires complete and accurate data on (i) the average number of deaths that 


occur in a period, and (ii) the population.  The ABS explains that there are 


                                                
369  Special Case at [93]. 
370  Special Case at SC-01 p 2/61. 
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particular problems in obtaining such reliable data for both of these key data 


points with respect to Indigenous Australians:  


(a) Whilst Australia maintains a high quality system of registration of deaths 


(meaning it is likely that the majority of Indigenous deaths are 


registered), sometimes a person’s Indigenous status is not accurately 


recorded on the register.371  


(b) Further, determining the population of Indigenous people to which the 


number of Indigenous deaths are compared is complicated, including 


because the population is determined by reference to census data.  


Changes in people’s propensity to identify as Aboriginal and Torres Strait 


Islander between Census years have resulted in compositional changes 


in the Aboriginal and Torres Strait Islander population over time.372  


Whilst the Indigenous population for the purposes of the Life Tables is 


adjusted to try to address the net undercount of Indigenous people in the 


census, the ABS notes that the Life Tables “may not represent all 


Aboriginal and Torres Strait Islander people in Australia”.373 Difficulties 


in accurately determining both the population of Indigenous people and 


the number of Indigenous deaths “present particular methodological 


challenges to compiling high quality life tables and making comparisons 


over time”.374 


286. Respectfully, these problems point to an evidential deficit that cannot be 


brushed aside simply by pointing to the fact that the Life Tables represent the 


“most recent estimates of the gap in life expectancy released by the ABS”: AS 


[58.1].  The Court’s task in determining that s 10(1) of the RDA is engaged and 


granting declaratory relief to that effect requires that it adjust the legal right 


concerned “by the measure of the differential enjoyment”.375  This is necessarily 


so because the terms of s 10 of the RDA require that “persons of a particular 


race … do not enjoy a right … or enjoy a right to a more limited extent…” 


(emphasis added).  The terms of s 10(1) of the RDA do not refer to persons of 


a particular race possibly enjoying or being likely to enjoy a right to a more 


                                                
371  Special Case at SC-01 p 34/61. 
372  Special Case at SC-01 p 2/61. 
373  Special Case at SC-01 p 2/61. 
374  Special Case at SC-01 p 2/61. 
375  Maloney v The Queen (2013) 252 CLR 167 at [344] (Gageler J). 
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limited extent than persons of another race.  In short, there needs to be an 


identified more limited extent of enjoyment of a right, not the possibility, 


likelihood or estimate of one.  


287. As such, even if (contrary to the submissions above) the Applicant were correct 


in his argument that the extent of the enjoyment of the right to apply for and 


receive the age pension is a function of how long on average a person is 


expected to receive it, the Applicant has not proved the extent by which his 


enjoyment of the right is more limited in this regard.   


I.1 The Applicant’s alternative argument: 2009 Amendment Act does not 
engage s 10(1) of the RDA 


288. The Applicant argues at AS [70]-[72] as an alternative submission that, even if 


the Life Tables data is not sufficient to be relied upon for the reasons outlined 


in Part I above, s 10 of the RDA is nevertheless engaged by s 3 and item 1 of 


Schedule 11 of the 2009 Amendment Act, which increased the pension age 


from 65 to 67 for all Australians.  


289. The Commonwealth submits that the Applicant’s alternative argument must fail 


for two primary reasons. First, it is not raised in the Applicant’s Amended 


Originating Application,376 and was not referred to this Court for determination 


in the Case Stated. Question 2 asks this Court to determine whether the 


Applicant and the represented persons enjoy the right to apply for and receive 


the age pension to a more limited extent by reason of ss 23(5A) and 43 of the 


SSA. This Court has jurisdiction, by reason of s 25(6) of the Federal Court of 


Australia Act 1976 (Cth), to hear and determine the case or question referred 


to it.  


290. Second, the Applicant’s alternative argument is – in effect – a repackaging of 


his primary argument. Instead of seeking to impugn the universal “pension age” 


in s 23(5A), and for the purposes of s 43, of the SSA, the Applicant challenges 


the blanket two year increase in pension age via s 3 and item 1 of Schedule 11  


                                                
376  See [17(a)(i)] of the Amended Originating Application dated 19 April 2022, in which the relief 


sought is a declaration that by reason of ss 43 and 23(5A) of the SSA, the Applicant and the 
represented persons enjoy the entitlement to apply for and receive the age pension to a more 
limited extent than their non-Indigenous counterparts. 
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of the 2009 Amendment Act. In the Commonwealth’s submission, it must fail 


for the same reasons set out in Parts D to H as a matter of legal principle. 


Furthermore, the Applicant’s alternative argument does not overcome the 


evidentiary issues addressed in Part I. The Applicant relies on the alternative 


argument to submit at AS [71.5] that “a gap of at least 2 years in the life 


expectancy of Indigenous and non-Indigenous males aged 65 in 2022, is 


clearly established on the evidence” (emphasis in original). But the basis for 


this submission is not elucidated by the Applicant, or reflected in the evidence. 


There is no data before this Court that applies to that specific age group in 2022 


at all, as set out in paragraph 275. 


291. In amongst his alternative argument, the Applicant asserts at [71.3] that “there 


was and is a gap in life expectancy between Indigenous and non-Indigenous 


Australians, which was not taken into account” in passing the 2009 Amendment 


Act. This submission serves only to highlight that any lesser enjoyment of the 


right to the age pension is not “by reason of” the 2009 Amendment Act, but 


rather by reason of factors that pre-existed and are external to the operation of 


that Act. Insofar as the Applicant suggests that Parliament should not have 


raised the pension age for Indigenous males aged 65 in 2022 because of a gap 


in life expectancy, this is essentially an argument that Parliament should have 


adopted a special measure to permit Indigenous men in this cohort to access 


the age pension at a younger age than their non-Indigenous counterparts. As 


noted at Part D.2.2 above, it is not a function of s 10(1) of the RDA to compel 


the adoption of a special measure in order to undo disadvantage suffered by 


persons of a particular race for historical, factual and social reasons.  


I.2 Conclusion to Question 2 


143. The Commonwealth’s first answer to Question 2 is that s 10(1) of the RDA is 


engaged by a provision which adopts a neutral criterion only if, “by reason of” 


the law, different entitlements or restrictions are conferred on people of a 


particular race, on the one hand, and other people, on the other, affecting their 


rights. This construction is supported by the principles of statutory construction, 


summarised in Part D.5, and the case authorities, summarised in Part E.4. 


Sections 23(5A) and 43 of the SSA draw a distinction between men born after 
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1 January 1957 who are 67 years of age and above, upon whom age pension 


benefits may be conferred subject to other statutory criteria, and men below 


that age. The distinction does not create a divide, either in effect or on purpose, 


between men of a particular race and other men.  


292. To conclude the Commonwealth’s second answer to Question 2, it cannot be 


said that the Applicant and the represented persons “enjoy” a right to a “more 


limited extent” than non-Indigenous Australian men in the same age group, 


given: 


(a) The right in question is the right to social security, which protects people 


against various circumstances of economic vulnerability. The age 


pension is only one aspect of that broader system which cannot be 


considered in isolation.  


(b) Even putting (a) aside, the extent to which a person can be said to enjoy 


the right to apply for and receive the age pension is not measured by 


reference to the period of time it is anticipated that the person will receive 


the pension. Such an approach is at odds with the nature of the right to 


the age pension in Australia as a needs-based income support payment 


for those who cannot fund an adequate standard of living via private 


means after the time accepted by Parliament at which their working lives 


are anticipated to come to an end. 


(c) Further, even putting (a) and (b) aside, the evidence before the Court 


does not reliably demonstrate the actual extent by which the enjoyment 


of the age pension is more limited for the Applicant and the represented 


persons compared to their non-Indigenous counterparts. It is not 


sufficient for the Applicant to demonstrate that it is possible, likely or 


estimated that he will enjoy the right to apply for and receive the age 


pension to some lesser extent than his non-Indigenous counterparts for 


the purposes of s 10(1) of the RDA. 


J. QUESTION 3: PROPOSED CHANGES TO THE PENSION AGE 


293. Question 3 of the questions of law set out in Part D of the Special Case377 asks: 


                                                
377  Special Case at [101]. 
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If the answer to Question 2 is yes, does s 10 of the Racial 
Discrimination Act operate such that the “pension age” for: 


(a) the Applicant; and, or alternatively 


(b) the represented persons,  


for the purposes of item 5 of the Table appearing in s 23(5A) 
of the Social Security Act, and for the purposes of s 43 of the 
Social Security Act, is: 


(c) 64 years of age? 


(d) any other age less than 67 years of age?  


294. The Applicant submits that the answer to Question 3 should be that the pension 


age for the Applicant and each of the represented persons is 64 years for the 


purposes of item 5 of the Table appearing in s 23(5A) and s 43 of the SSA, or 


alternatively 65 years (AS [77]). 


295. The Commonwealth submits that the question does not arise because the 


answer to Question 2 is “no”, for the reasons outlined in Parts D to I above. 


296. If (contrary to the Commonwealth’s submissions above) this Court is to answer 


Question 2 in the affirmative, the Commonwealth submits that the Court’s 


answer to Question 3 cannot be confined to the Applicant and the represented 


persons, but rather should extend to Indigenous men born between 1 January 


1957 and 31 December 1957 generally, for the reasons that follow.  


297. The Applicant and the represented persons, as people who meet the other 


qualification and payability criteria for the age pension (assuming those people 


can be identified),378 are a subset of Indigenous men turning 65 in 2022. 


However, s 10(1) of the RDA has a more general operation: it provides that if 


persons of a particular race enjoy a right to a more limited extent than persons 


of another race, then “persons of the first-mentioned race, colour or national 


or ethnic origin shall, by force of this section, enjoy that right to the same extent 


as persons of that other race, colour or national or ethnic origin” (emphasis 


added). Although a person will only be entitled to the age pension if they meet 


the other qualification and payability criteria in addition to being of pension age, 


whether a person does so may change over time. If Question 3 were answered 


                                                
378  Special Case at [19(c)]. 
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in the confined way suggested by the Applicant, then an Indigenous man 


turning 65 in 2022 who does not currently meet the payability requirements, but 


who will do so at some point prior to turning 67, will not be able to enjoy the 


right to apply for and receive the age pension to the same extent as Indigenous 


men who currently meet the payability requirements. Section 10(1) of the RDA 


does not support such an outcome.  


298. To the extent that the above submission is not responsive to the question 


posed, the Court cannot answer Question 3 as formulated. 


K. QUESTION 1: WHETHER THE REPRESENTED PERSONS HAVE THE 
SAME INTEREST IN THE PROCEEDING 


299. The Applicant brings this proceeding as a representative proceeding under 


r 9.21 of the Federal Court Rules 2011 (Cth) (Rules) which provides: 


A proceeding may be started and continued by or against one 
or more persons who have the same interest in the 
proceeding, as representing all or some of the persons who 
have the same interest and could have been parties to the 
proceeding.  


300. Rule 9.22(1) of the Rules provides that an “order made in a proceeding for or 


against a representative party is binding on each person represented by the 


representative party.”  


301. Question 1 of the questions of law set out in Part D of the Special Case379 asks 


whether the Applicant and each of the represented persons have the “same 


interest” in the proceeding, save for the relief set out in paragraph 2 of the 


Applicant’s Amended Originating Application dated 19 April 2022. 


302. For the following reasons, the Commonwealth submits that the answer to 


Question 1 is “no”. 


K.1 Rule 9.21 requires the “same interest” at the time proceedings commence 


303. It is established in case authority that, to rely on r 9.22(1) of the Rules, the 


Applicant must have the “same interest” in the proceeding as the people who 


                                                
379  Special Case at [99]. 
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are represented at the time the proceeding commenced. It is not necessary for 


the Applicant to identify every member of the class at that time. But the 


Applicant must demonstrate that there are members of the class, in addition to 


the Applicant, that shared the “same interest” in the proceeding at that time; 


rather than an expectation that there will be members of the class who will share 


the “same interest” in the future. 


304. The relevant case law begins with Carnie v Esanda Finance Corporation Ltd 


(1995) 182 CLR 398 (Carnie), where the High Court considered the equivalent 


rule in r 13(1) of the Supreme Court Rules 1970 (NSW) which similarly applied 


where numerous persons had “the same interest” in the proceeding. That case 


concerned two borrowers who sued their lender over the failure to disclose 


various matters in a variation agreement for a contract of loan between them in 


contravention of the Credit Act 1984 (NSW). They alleged that as a result of 


that failure, they were not liable to pay the credit charge provided for in the 


variation agreement. They claimed to sue on their own behalf and on behalf of 


all other persons who had entered into variation agreements with the lender 


having the same characteristics. The relief sought was a declaration that no 


represented party was liable to pay any credit charge to the lender. 


305. Toohey and Gaudron JJ (with whom Mason CJ, Deane and Dawson JJ agreed 


on this point)380 understood the concept of “same interest” as requiring that 


there be a “significant question common to all members of the class and they 


stand to be equally affected by the declaratory relief” sought.381  Toohey and 


Gaudron JJ held that the onus was on the named plaintiffs “to identify the class 


with sufficient particularity”, without necessarily identifying every member.382 


Their Honours concluded that the plaintiffs had properly done so, noting that 


“[t]he class is not open ended; it is limited to those persons who have credit 


sale or loan contracts with the respondent which have been varied in 


circumstances where the variation has been executed in such a way as to be 


inconsistent with the [Credit] Act”.383 


                                                
380  Carnie v Esanda Finance Corporation Ltd (1995) 182 CLR 398 at 403. 
381  Carnie v Esanda Finance Corporation Ltd (1995) 182 CLR 398 at 421. 
382  Carnie v Esanda Finance Corporation Ltd (1995) 182 CLR 398 at 422. 
383  Carnie v Esanda Finance Corporation Ltd (1995) 182 CLR 398 at 422. 
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306. In Campbells Cash and Carry Pty Ltd v Fostif Pty Ltd (2006) 229 CLR 386 


(Campbells Cash and Carry), the High Court again considered the equivalent 


rule in NSW. The plaintiff, a litigation funder, instituted a proceeding on behalf 


of a group of tobacco retailers whom, it was proposed, could choose to be 


bound by an opt-in procedure such that by the time of judgment in the 


proceeding all such persons would be able to be named. The proceeding 


claimed from wholesalers a refund of tobacco licence fees which the retailers 


had paid but the wholesalers had not remitted to the relevant taxing authority. 


The plaintiff was said to know the names and addresses of “some but not all 


[of] the unnamed members of the class whom the plaintiff represents” and thus 


it was said that “it will be necessary for the defendant, who possesses this 


information, to discover it in the proceedings”.384 


307. Gummow, Hayne and Crennan JJ accepted that “the rule did not require the 


separate identification of, and consent from, those who were said to constitute 


the ‘numerous persons’”.385 However, their Honours noted that there was “a 


more deep-seated question” which emerged concerning the purported use of 


the representative procedure, as follows:386 


The procedure contemplated in these proceedings was that 
those who wished to take the benefit of the proceedings must 
“opt-in”. None had done so when the proceedings 
commenced.  Were there, at the time these proceedings 
were commenced, numerous persons who had the same 
interest in the proceedings? 
(emphasis added) 


308. Gummow, Hayne and Crennan JJ held that no such “same interest” existed at 


the time the proceeding was commenced because at that point, any interest of 


the persons in the proposed representative group would depend upon them 


choosing to take future action. As such, no order or judgment given in the 


proceeding would have bound any other person. In this respect, the proceeding 


was different from that in Carnie.  As their Honours explained:387 


                                                
384  Campbells Cash and Carry Pty Ltd v Fostif Pty Ltd (2006) 229 CLR 386 at [31]. 
385  Campbells Cash and Carry Pty Ltd v Fostif Pty Ltd (2006) 229 CLR 386 at [54]. 
386  Campbells Cash and Carry Pty Ltd v Fostif Pty Ltd (2006) 229 CLR 386 at [51]. 
387  Campbells Cash and Carry Pty Ltd v Fostif Pty Ltd (2006) 229 CLR 386 at [57]-[59]. See also 


at [222]-[226] (Callinan and Heydon JJ) 
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But when the proceedings were instituted, Fostif made no 
claim on behalf of any of those other purchasers. Their 
participation in the proceedings, and any consequence 
for their rights, depended upon them choosing to join 
the proceedings. Deciding Fostif’s claim would decide no 
issue between any of those other purchasers and Campbells 
unless or until those others chose to participate in the 
proceedings. The only effect that the decision of Fostif’s 
claim would have would be its precedential value.  
At the time the summons was issued to commence the Fostif 
proceedings, there were no persons, other than Fostif, 
who had an interest in the proceedings which were 
instituted, as distinct from an interest in knowing which 
way the issues raised in those proceedings were 
decided. No other person had an interest in those 
proceedings because no order made or judgment given in the 
proceedings would bind that other person. No grant of 
declaratory relief was sought to resolve or determine any 
question common to the “numerous persons” alleged to have 
“the same interest in the proceedings”. The summons is thus 
to be distinguished from the statement of claim in Carnie, 
where the plaintiffs claimed declarations for the common 
benefit of “the represented debtors”. No doubt it was hoped 
that the procedures for “opting-in”, which the summonses 
contemplated would be followed after the proceedings had 
been instituted, would lead to there being numerous persons 
with the same interest, but that was a hope or expectation 
about future events. 
It may readily be accepted that, when the proceedings in 
Carnie were issued, it may have been difficult to list all of the 
persons whom the plaintiffs represented. And some who met 
the relevant criteria may later have sought exclusion from 
representation. In that sense, one could not say at the time 
the proceedings in Carnie were issued who the plaintiffs 
represented. But it was clear that there were numerous 
persons who were represented. By contrast, in the Fostif 
proceedings, where it was sought to represent only those 
from within the class of represented retailers who actively 
chose to be bound, it could not be said that there was any 
person, let alone numerous persons, whom the plaintiff 
would represent. 
(emphasis added) 


309. In Stacey Brothers Plumbing Pty Ltd v Waterco Limited [2009] FCA 438 


(Stacey Brothers), Kenny J construed the predecessor to r 9.21 in O 6 r 13 of 


the former Federal Court rules.388 In that case, the applicant, Stacey Brothers, 


did not seek to represent others. Rather, it sought to have the named 


                                                
388  Stacey Brothers Plumbing Pty Ltd v Waterco Limited [2009] FCA 438 at [25]. 
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respondent to the proceeding, Swimart Balwyn, appointed to represent itself 


and any person who, at any time since 22 February 2007, was (a) a supplier of 


pool filtration components supplied to it by Waterco, and/or (b) an installer of 


pool filtration systems, who displayed to the public certain drawings or posters 


of a pool filtration system that Stacey Brothers alleged directly infringed a patent 


it had for a pool infiltration system. 


310. Kenny J surveyed the various authorities, including Carnie and Campbells Cash 


and Carry, and summarised the relevant principles as follows:389  


Therefore, before O 6 r 13(1) can be invoked, there must be 
“numerous persons” having “the same interest in [the] 
proceeding”. This requirement must be satisfied at the 
time the proceeding is commenced. The interest in 
question is an interest in the proceeding, to be judged by 
reference to the effect of the matters at issue on the 
rights and obligations of the representing respondent 
and the represented persons. A representative proceeding 
will not necessarily be defeated because some members, or 
even the representing party, have separate interests 
additional to a common interest, providing there is a common 
interest: compare Duke of Bedford v Ellis [1901] AC 1 at 7 
per Lord Macnaghten 


311. Kenny J concluded that the requisite “same interest” was not established with 


respect to the persons sought to be included in the represented group, noting 


that while some of them may have an interest in resisting the patent 


infringement allegation, some of them may not have any interest because they 


did not display the drawing or poster or because they may allege that their 


installation system differed from that depicted in the poster.390 As such, it would 


be open to the group members to rely on various defences of significantly 


different kinds. It was also noted that the purported representative respondent, 


Swimart Balwyn, had “no relevant relationship with the members of the group”, 


was “not in control in any sense”, nor did it “know of, or co-operate or have a 


common purpose with, members of the group”.391  


312. Recently, Murphy J considered the authorities on the question of “same 


interest” for the purposes of r 9.21 in O’Donnell v Commonwealth [2021] FCA 


                                                
389  Stacey Brothers Plumbing Pty Ltd v Waterco Limited [2009] FCA 438 at [25]. 
390  Stacey Brothers Plumbing Pty Ltd v Waterco Limited [2009] FCA 438 at [46]-[47]. 
391  Stacey Brothers Plumbing Pty Ltd v Waterco Limited [2009] FCA 438 at [46(5)]. 
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1223 (O’Donnell).  That case was brought by the applicant on her own behalf 


and on behalf of all persons who at any time on or since 7 July 2020 acquired 


one or more exchange-traded Australian Government Bond (eAGB) units in the 


form of an exchange-traded Treasury Indexed Bond with Australian Securities 


Exchange (ASX) code GSIC50 (eTib); and / or one or more eAGB units in the 


form of an exchange-traded Treasury Bond with ASX code GSBE47 (eTB), and 


who held one or more of those units as at the date of the pleading. The claim 


alleged that the Commonwealth (and other parties) unlawfully failed to disclose 


certain material information relating to climate change which would have 


informed investors about significant risks to their eAGBs and influence 


decisions about whether or not to dispose of their interests in the eAGBs.   


313. In determining whether the relevant “same interest” criterion in r 9.21 of the 


Rules was satisfied, Murphy J cited with approval and applied the approach of 


Toohey and Gaudron JJ in Carnie described above to r 9.21 of the Rules.  


Murphy J also approved Kenny J’s statement of principle in Stacey Brothers to 


the effect that the relevant “same interest” must be “judged by reference to the 


effect of the matters at issue on the rights and obligations of the representing 


party and the represented persons”.392 Murphy J concluded that the criterion of 


“same interest” was met.393  


K.2 Application of the principles to the present proceeding 


K.2.1 The definition of the represented persons in the Amended Originating 
Application  


314. The definition of “represented persons” in the Applicant’s Amended Originating 


Application dated 19 April 2022 is: 


Indigenous men born on or after between 1 January 1957 
and 30 June 1958 and reaching 65 years of age in 2022. 


315. Relevantly, the definition in the Applicant’s Amended Originating Application 


dated 19 April 2022 does not contain the requirement that the persons meet the 


                                                
392  O’Donnell v Commonwealth [2021] FCA 1223 at [40], citing Stacey Brothers Plumbing Pty Ltd 


v Waterco Limited [2009] FCA 438 at [25]. 
393  O’Donnell v Commonwealth [2021] FCA 1223 at [43]. 
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qualifying criteria (aside from the pension age) in s 43 and the payability criteria 


in s 44-47A of the SSA.  As explained at paragraphs 209 to 210 above, in order 


to be paid the age pension, a person must satisfy the qualification criteria in 


s 43 and the payability criteria in ss 44 – 47A of the SSA. 


316. In the Commonwealth’s submission, the definition of the “represented persons” 


contained in the Applicant’s Amended Originating Application dated 19 April 


2022 is plainly unsustainable because it cannot be said that any Indigenous 


man in the relevant age group has the “same interest” where it is not known 


whether they satisfy both the qualification criteria and payability criteria for the 


age pension (aside from the age pension). Put another way, if any such person 


is excluded from the age pension because, for example, he does not meet the 


residency requirement or his pension rate would be nil based on his assets and 


income, then he does not stand to be affected by any determination in this 


proceeding concerning the pension age.  


317. The different definition of “represented persons” adopted in the Special Case 


appears to recognise this problem. Accordingly, these submissions proceed on 


the basis of the definition of “represented persons” contained in the Special 


Case.  


K.2.2 The definition of the represented persons in the Special Case  


318. The “represented persons” are defined at [19] of the Special Case as follows: 


Indigenous male residents of Australia who:  
(a) will turn 65 years of age in 2022;  
(b) are group 5 men and will therefore satisfy the pension age 
requirement when they turn 67;  
(c) satisfy the other qualification criteria in s 43 and the 
payability criteria in ss 44-47A of the Social Security Act;  
(d) in the event that the Applicant succeeds in establishing in 
this proceeding that, by reason of the application of s 10 of 
the Racial Discrimination Act, the pension age for the 
Applicant and the represented persons was not 67 years of 
age as specified in s 23(5A) of the Social Security Act, but, 
rather, was:  
(i) 64 years of age; or  
(ii) some other age less than 67 years of age, they will:  
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(iii) satisfy the pension age requirement upon turning 64 
years of age or some other age less than 67 years of age; 
and  
(iv) will be entitled to be paid the age pension if they make a 
claim for it and at the date of the claim they continue to satisfy 
the other qualification criteria in s 43 and the payability 
criteria in ss 44-47A of the Social Security Act…  


319. The Applicant has not put on any evidence identifying any particular persons 


falling within the group of represented persons to illustrate the commonality of 


interest between himself and those persons. Therefore, the question “falls to be 


decided largely by reference to the pleadings”394 or, more accurately for the 


reasons given above, by reference to the definition in the Special Case. 


320. It is clear from that definition that the “represented persons” group contains, as 


an inherent requirement, that a future event occur, namely that the person make 


a claim for the age pension and that at that future point in time they satisfy the 


qualification criteria and payability criteria. As stated at [19(d)(iv)] of the Special 


Case, the represented persons (emphasis added): 


will be entitled to be paid the age pension if they make a 
claim for it and at the date of the claim they continue to 
satisfy the other qualification criteria in s 43 and the 
payability criteria in ss 44-47A of the Social Security Act. 


321. Such a requirement is necessary because no entitlement to any social security 


payment under the SSA, including the age pension, can arise unless and until 


a person makes a claim for it.395  


322. In this respect, the Applicant’s argument that he and the represented persons 


have the “same interest” in the proceeding for the purposes of r 9.21 of the 


Rules must fail for the same reasons the High Court gave in Campbells Cash 


                                                
394  O’Donnell v Commonwealth [2021] FCA 1223 at [40] (Murphy J). 
395  Section 11 of the Social Security (Administration) Act 1999 (Cth) provides that “(1) Subject 


to subsections (2) and (3) and Subdivision B, a person who wants to be granted: (a)  a social 
security payment; or (b)  a concession card; must make a claim for the payment or card in 
accordance with this Division”. “Social security payment” is defined in s 23 of the Social Security 
Act 1991 (Cth) as “(a) a social security pension; or (b) a social security benefit; or (c) an 
allowance under this Act; or (e) any other kind of payment under Chapter 2 of this Act; or (ea) 
a payment under Chapter 2AA of this Act (Student start-up loans); or (f) a pension, benefit or 
allowance under the 1947 Act.” Section 23 of the Social Security Act 1991 (Cth) also provides 
that “social security pension means: (a) an age pension; or (b) a disability support pension; or 
(d) a carer payment; or (e) a pension PP (single); or (ea) a sole parent pension; or (k) a special 
needs pension”. 



http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/ssa1999338/s124pf.html#subsection
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and Carry.  At the time the proceeding was commenced, which the authorities 


make clear is the relevant date for determining the question, there was no 


person identified (aside from the Applicant) as having made a claim for the age 


pension and otherwise satisfied the requisite criteria for payment (aside from 


reaching pension age).  Rather, the interest of the persons in the represented 


group depends upon them choosing to make a claim for the age pension at a 


future time and satisfying the requisite criteria at that future time.  As such, their 


only interest could be in the precedential value of the proceeding or “in knowing 


which way the issues raised in [the] proceedings were decided”.  That being the 


case, as was the case in Campbells Cash and Carry, it could not be said that 


there is any person whom the Applicant represents. 


323. The present proceeding is unlike the situation in Carnie, where all the 


represented persons were debtors under a form of credit contract with the 


defendant financier and would therefore be directly affected by declaratory relief 


about the validity of a term common to all such credit contracts.  Similarly, it is 


unlike the situation in O’Donnell where all the represented persons had 


acquired and held one or more of the relevant eAGB units in question and would 


therefore be directly affected by declaratory relief that the Commonwealth (and 


others) had unlawfully failed to disclose information to the holders of such units. 


324. The lack of any “same interest” between the Applicant and the represented 


persons is evident in the fact that it is not simply the case that some of the 


represented persons are not known to the Applicant or may be difficult to 


identify. Rather, it is impossible for the Applicant (or any of the Respondents for 


that matter) to identify any of the represented persons as at the date the 


proceeding was commenced because such persons would not be identifiable 


unless and until a future event occurred.  


325. The answer to question 1 of the questions of law in Part D of the Special Case 


should therefore be “no”.   


K.2.3 Even if the “same interest” exists, the Court may order that this 
proceeding not continue as a representative proceeding 


326. If (contrary to the submissions above) this Court determines that the 


represented persons have the “same interest” in the proceeding for the purpose 
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of r 9.21, it will nonetheless remain a live issue whether the proceeding should 


continue as a representative proceeding.396 


327. The Court has the power to order that a proceeding not continue as a 


representative proceeding under r 9.21 of the Rules notwithstanding 


satisfaction of the “same interest” requirement.397 Whether the proceeding 


should continue as a representative proceeding may be influenced by a variety 


of factors, such as the right of such members to opt out of the proceedings; the 


prospect of issue estoppel causing prejudice; any notices to group members; 


the position of any persons under a disability; any alterations to the description 


of the group; and settlement or discontinuance of the proceedings.398 


328. Accordingly, if (contrary to the Commonwealth’s submissions above) the Court 


is to answer question 1 of the questions of law in Part D of the Special Case in 


the affirmative, the Commonwealth submits that it is appropriate that the Court 


note in that answer that it will be a matter for the trial judge whether to exercise 


the power to order that the proceeding not continue as a representative 


proceeding. 


                                                
396  Carnie v Esanda Finance Corporation Ltd (1995) 182 CLR 398 at 405 (Mason CJ, Deane and 


Dawson JJ; Brennan J agreeing on this point at 410-11). 
397  Unlike the equivalent rule in NSW considered in Carnie and Campbells Cash and Carry and 


the predecessor rule under the former Federal Court rules considered in Stacey Brothers, r 9.21 
does not contain an express power permitting the Court to exercise its discretion to “otherwise 
order” that the proceeding not continue as a representative proceeding. However, it is now well-
recognised that the same power to order that a proceeding commenced under r 9.21 not 
continue as a representative proceeding exists by virtue of the Court’s general powers, for 
example, its powers under s 23 of the Federal Court of Australia Act 1976 (Cth) and r 1.32 of 
the Rules to make “any order that the Court considers appropriate in the interests of justice”. In 
O’Donnell v Commonwealth [2021] FCA 1223 at [18] it was noted to be common ground 
between the parties that the Court had a discretion to order that a proceeding not continue as 
a representative proceeding notwithstanding the absence of express wording in r 9.21. In 
Muldoon v Melbourne City Council (2013) 217 FCR 450 at [173], North J accepted that he had 
a discretion to order that the proceeding not continue as a representative proceeding in reliance 
on r 1.32. In Kerrison v Melbourne City Council (2014) 228 FCR 87 at [8], [103] and [164] the 
Full Court (Flick, Jagot and Mortimer JJ) accepted that the Court has a discretion under r 9.21(1) 
to order that a proceeding not continue as a representative proceeding. The Full Court in 
Minister for the Environment v Sharma (No 2) [2022] FCAFC 65 at [8] (Allsop CJ, Beach and 
Wheelahan JJ) also accepted that such a power existed by virtue of s 23 of the Federal Court 
of Australia Act 1976 (Cth) and r 1.32 of the Rules. 


398  Carnie v Esanda Finance Corporation Ltd (1995) 182 CLR 398 at 405 (Mason CJ, Deane and 
Dawson JJ; Brennan J agreeing on this point (at 410-11); Minister for Environment v Sharma 
(No 2) [2022] FCAFC 65 at [7], [9] (Allsop CJ, Beach and Wheelahan JJ). 
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L. DISPOSITION 


329. For the reasons developed above, the Commonwealth submits that the 


questions of law set out in the Special Case ought to be answered as follows: 


Question 1 


Do the Applicant and each of the represented persons have the same interest 


in the proceeding, save for the relief set out in paragraph 2 of the amended 


originating application? 


Answer: No. 


Question 2 


Do: 


(a) the Applicant; and, or alternatively 


(b) the represented persons,  


enjoy the right to apply for and receive the age pension “to a more limited 


extent” (within the meaning of that expression in s 10 of the Racial 


Discrimination Act 1975 (Cth)) than non-Indigenous men born on or between 1 


January 1957 and 31 December 1957, by reason of ss 23(5A) and 43 of the 


Social Security Act 1991 (Cth)? 


Answer: No. 


Question 3 


If the answer to Question 2 is yes, does s 10 of the Racial Discrimination Act 


operate such that the “pension age” for: 


(a) the Applicant; and, or alternatively 


(b) the represented persons,  
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for the purposes of item 5 of the Table appearing in s 23(5A) of the Social 


Security Act, and for the purposes of s 43 of the Social Security Act, is: 


(c) 64 years of age? 


(d) any other age less than 67 years of age?  


Answer: No. 
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INTRODUCTION AND SUMMARY  


1. The applicant makes these submissions in reply to the Commonwealth’s submissions 


dated 29 August 2022.1 


2. The Commonwealth accepts that there is, and has historically been, a gap in the life 


expectancy of Indigenous and non-Indigenous Australians.2 The Commonwealth accepts 


that there is a connection between the applicant’s race and “life expectancies” and that 


as such the gap in life expectancy is a function of race.3 The Commonwealth also agrees 


that s 10 of the RD Act is “concerned with substance as well as form, with the operation 


or effect of laws”.4  


3. However, the applicant and the Commonwealth have different views on the following 


issues: 


3.1 the circumstances in which a law that operates using a facially neutral criterion 


may engage s 10(1) of the RD Act; 


3.2 the purported unreasonable results which the Commonwealth says will follow 


should the Court adopt the applicant’s approach to s 10(1); 


3.3 the question of causation and whether the disparate impact the applicant has 


identified is “by reason of” ss 23(5A) and 43 of the SS Act (the impugned 


provisions);5  


3.4 the nature of the right which must be considered in the context of this case;  


3.5 whether the applicant and the represented persons experience lesser enjoyment 


of the relevant right and how that ought be determined;  


3.6 the sufficiency of the ABS Life Tables for the purposes of the remedial operation 


of s 10(1); and 


 
1  Unless otherwise specified, the defined terms in the applicant’s primary submissions dated 


25 July 2022 are adopted in these reply submissions. To the extent that the applicant does not 
reply specifically to any aspect of the Commonwealth’s submissions, the applicant should 
nevertheless be taken to join issue. 


2  Special Case, [21]; Commonwealth’s submissions, paragraph 3. 


3  Special Case, [29]; Commonwealth’s submissions, paragraphs 3 and 22. 


4  Commonwealth’s submissions, paragraph 76. 


5  Or, on the applicant’s alternative case, by reason of s 3 and Schedule 11, item 1 of the 2009 
Amendment Act (the alternative impugned provisions). 
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3.7 whether the applicant has the same interest in the proceeding as the represented 


persons sufficient to support a representative proceeding. 


4. The applicant’s response to the Commonwealth’s submissions is developed below. 


However, in broad terms, much of the Commonwealth’s submissions misstate the 


operation of s 10(1) of the RD Act and the applicant’s case in reliance on s 10(1). They 


ought be rejected for the following reasons. 


4.1 In response to the first issue, this case concerns the operation of s 10(1) in 


circumstances where the impugned law operates by reference to a facially neutral 


criterion (here, the “pension age”). The Commonwealth seeks to limit the 


prospective application of s 10 to the circumstances in which s 10 has, in the past 


and in a handful of cases, been engaged. It does so by submitting that, in effect, 


s 10(1) is only engaged if the impugned law meets one of two tests (the purpose-


based test in [12] below or the sole-effect test in [19] below). Its stated 


requirements for those tests are not to be found in the RD Act, and the limitation 


of s 10 to those purported tests is not supported by (or is directly contrary to) 


authority. The proper approach, as Bell J identified in Maloney, is that s 10 is 


engaged where the statutory limitation on the enjoyment of the relevant human 


right has a sufficient connection with race. 


4.2 As to the second issue, the Commonwealth’s submissions employ hypotheticals 


that are said to demonstrate that the applicant’s approach to s 10(1) will have 


“unreasonable” consequences. On the applicant’s case concerning the operation 


of s 10, most of those hypotheticals fall away. The consequences that remain are 


nothing more than the consequences intended by Parliament in enacting s 10(1): 


an alteration of the operation of legislation so that the relevant human rights are 


enjoyed to the same extent. It is s 10(1)’s remedial operation, in circumstances 


where there is an acknowledged gap in life expectancy between Aboriginal and 


Torres Strait Islander Australians and their non-Indigenous counterparts, that 


renders the remaining consequences to not be unreasonable as claimed. 


4.3 As to the third issue, the applicant’s position is consistent with the reasoning in 


Maloney: the applicant and represented persons enjoy the relevant human right to 


a lesser extent than non-Indigenous persons because of the imposition of a 


uniform “pension age” in circumstances where there is a material gap in life 


expectancy between the two groups that is a function of race. In those 


circumstances where the requisite racial connection is established it is no answer 
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— as the Commonwealth asserts — that the gap arises from “individual” or 


“external” circumstances.  


4.4 As to the fourth issue, the parties agree that the right to social security includes 


“the right to benefits that secure protection from old age, being the age pension”.6 


The right at issue in this case is the right of persons who otherwise qualify for the 


pension (apart from reaching the “pension age”) to apply for and receive the age 


pension payable to them under the SS Act (the relevant human right). The Court 


does not need to consider all the other benefits under social security legislation. 


Where they have been regarded by Parliament as relevant to the age pension, 


Parliament has taken them into account in formulating the qualification and 


payability criteria for receipt of that pension. 


4.5 As to the fifth issue, the enjoyment of the relevant human right concerns the period 


that commences with the pension age when a person is entitled to qualify for and 


receive the pension (subject to meeting the qualification and payability criteria) and 


concludes with that person’s death (assuming continuation of meeting the 


qualification and payability criteria). The Commonwealth’s submissions to the 


contrary fail to pay due regard to the importance of the purpose of the age pension: 


to protect its recipients from economic vulnerability in their old age or, put another 


way, during the period just outlined. 


4.6 As to the sixth issue, the ABS Life Tables are the best available evidence of the 


differential impact of the pension age. They are an official document, produced by 


a Commonwealth agency, and used by the Commonwealth to measure the gap in 


life expectancy.7 The Commonwealth points to no specific issue that warrants 


rejection of their accuracy or reliability. In those circumstances, the ABS Life 


Tables provide a reliable basis to make the findings sought by the applicant. 


4.7 Finally, for the reasons later set out, the applicant maintains his contention that he 


has the same interest as the represented persons for the purposes of r 9.21 of the 


Federal Court Rules. 


A. SECTION 10 AND LAWS WITH A “NEUTRAL CRITERION” OF OPERATION 


5. Access to the age pension under the SS Act is determined, among other things, by 


reference to a criterion which is neutral on its face: the “pension age”. A critical issue in 


 
6  Concise Statement, [10]; Concise Response, [10].  


7  Special Case, [22]. 
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this proceeding is when s 10(1) is engaged by a legislative provision that is neutral in this 


sense. The Commonwealth submits that the impugned provision must have “implicit” 


regard to race,8 which (it says) occurs only in two categories of case. In effect, the 


Commonwealth superimposes a requirement, not found in the RD Act, that an impugned 


law must fall into one of those two categories in order for s 10 to be engaged:9 


5.1 First, where the impugned law is “deliberately chosen” or “intended” to target a 


particular race (which might be referred to as the purpose-based test). In this 


category, the impugned provisions “may even affect some members of another 


race aside from those who have been racially targeted” such that the distinction 


may not be absolute.10 


5.2 Second, where the impugned provisions have the “effect of distinguishing a 


particular race from others”.11 In this “category” of case, the neutral criterion results 


in a benefit being conferred or a restriction being imposed by the legislation solely 


on people or a subset of people of a particular race and that “particular race only”12 


(the sole-effect test). 


6. The Commonwealth’s claim that facially neutral provisions must fall within its purported 


tests is inconsistent with the terms of s 10 of the RD Act, with High Court authority, and 


impermissibly narrows the operation of the section.  


A1. Practical operation and effect 


7. As the applicant outlined in his primary submissions, in the present context s 10 is 


concerned with the practical operation and effect of the impugned law.13 While the 


Commonwealth does not dispute this,14 the submission that an impugned law must fall 


into one of its categories wrongly assumes that the concept of practical operation and 


effect must be read down by reference to the factual circumstances of specific cases.15  


8. As set out at paragraph 38 of the applicant’s primary submissions, a majority of the Court 


in Maloney confirmed as a matter of principle that s 10 was directed to the operation and 


 
8  Commonwealth’s submissions, paragraphs 39, 70, 97, 115, 123, 146. 


9  Commonwealth’s submissions, paragraphs 4, 19, 78, 83, 141, 145. 


10  Commonwealth’s submissions, paragraphs 19, 83(b), 87, 141, 145. 


11  Commonwealth’s submissions, paragraphs 19, 83(a), 141, 145. 


12  Commonwealth’s submissions, paragraphs 78(a), 83(a), 87 (emphasis added). 


13  Applicant’s primary submissions, paragraph 35. 


14  Commonwealth’s submissions, paragraph 88. 


15  Commonwealth’s submissions, paragraphs 83 to 87. 
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effect of the legislation at issue.16 Those statements of principle were separate from the 


application of the principle to the facts of that case. The statements in Maloney were 


derived from established High Court authority including the following: 


8.1 In Gerhardy v Brown, Mason J stated that it was necessary to read s 10 in light of 


the Convention and consider whether a law has the “purpose or effect” of impairing 


enjoyment on an equal footing of rights protected by it.17 


8.2 In Mabo v Queensland (No.1), Deane J explained that s 10 “is not to be given a 


legalistic or narrow interpretation” and continued that the words “if, by reason of…” 


make clear that s 10 “is concerned with the operation and effect of laws” and 


further:18  


In the context of the nature of the rights which it protects and of the provisions of the 
International Convention which it exists to implement, the section is to be construed as 
concerned not merely with matters of form but with matters of substance, that is to say, 
with the practical operation and effect of an impugned law. 


8.3 The observations of Deane J were quoted with approval by Mason CJ, Brennan, 


Deane, Toohey, Gaudron and McHugh JJ in the Native Title Act Case.19  


8.4 Similarly, in Western Australia v Ward, Gleeson CJ, Gaudron, Gummow and 


Hayne JJ said the following of s 10(1):20 


‘Enjoyment’ of rights directs attention to much more than what might be thought to be the 
purpose of the law in question. Given the terms of the Convention … that is not surprising. 
The Convention’s definition of racial discrimination refers to any distinction, exclusion, 
restriction or preference based (among other things) on race which has the purpose or 
effect of nullifying or impairing (again among other things) the enjoyment of certain rights. 
Further, the basic obligations undertaken by States party to the Convention include taking 
effective measures to nullify laws which have the effect of creating or perpetuating racial 
discrimination. 


9. The High Court has thus clearly required that s 10(1) be interpreted broadly, to give effect 


to the Convention, and that the question of its application in any given case requires a 


consideration of the practical operation and effect of a law. Of course, in each case the 


Court proceeded to apply s 10(1) to the facts of the case. But there is nothing in any of 


 
16  Maloney (2013) 252 CLR 168 at 179-180 [11] (French CJ), 204 [76], 206 [84] (Hayne J), 226 [148] 


and 231 [161] (Kiefel J), 244 [204] (Bell J), 295 [338] (Gageler J). 


17  Gerhardy (1985) 159 CLR 70 at 97, 99. 


18  Mabo (No.1) (1988) 166 CLR 186 at 230.  


19  Western Australia v The Commonwealth (Native Title Act Case) (1995) 183 CLR 373 at 437. 


20  Western Australia v Ward (2002) 213 CLR 1 at 99 [105] (emphasis in original). 
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those authorities suggesting that the application of s 10, or the scope of the practical 


operation and effect of a law, is to be confined by the particular facts of earlier cases. 


10. The applicant does not “rely” for his approach to s 10 on dissenting judgments of 


intermediate appellate courts.21 Rather, the applicant relies on the High Court authorities 


referred to above. The applicant’s submission, in relation to the intermediate appellate 


decisions referred to in its primary submissions, is that the reasoning in Sahak and 


Munkara does not cohere with these High Court authorities, and that the reasoning of 


North J in Sahak and Basten JA in Hamzy is consistent with those authorities.22 It follows 


that the Commonwealth’s submissions in relation to North J’s dissent in Sahak and 


Basten JA’s views in Hamzy ought not be accepted by this Court for the reasons the 


applicant has outlined in his primary submissions.23 Further, noting that the 


Commonwealth seeks to cast doubt on North J’s reliance on Griggs,24 the applicant 


contends that such reliance is appropriate in the circumstances of Sahak and of this case 


(see [33] to [34] below). 


11. Ultimately, the Commonwealth’s limitation of s 10 to its two purported tests appears to 


result from this erroneous conflation of particular facts with legal principle. The 


Commonwealth, in respect of both tests, seeks to limit the prospective application of s 10 


to the circumstances in which it has, in the past and in a handful of cases, “been held to 


be engaged”.25 That is contrary to the purpose of the RD Act and analytically unsound. It 


is convenient to now consider each of the purported categories separately. 


A2. Purpose-based test must be rejected  


12. The limitation by reference to a purpose-based test should also be rejected for the 


following reasons. 


13. First, as is clear from the observations of the High Court referred to above, the High Court 


has emphasised that s 10 does not require that an impugned law have a particular 


intention or purpose. A purpose-based approach to s 10 is contrary to “the basic 


obligations undertaken by States party to the Convention include taking effective 


 
21  Cf Commonwealth submissions, paragraphs 116, 118, 147. 


22  Cf Commonwealth’s submissions, paragraphs 125, 130. In order to accept that aspect of 
Basten JA’s reasoning, this Court is not required (nor is it asked by the applicant) to accept 
Basten JA’s proposal that a proportionality analysis be undertaken in respect of s 10 cases. That 
aspect of his Honour’s reasons is not a “difficulty” that is relevant to the applicant’s approach to 
s 10: cf Commonwealth’s submissions, paragraph 133. 


23  See applicant’s primary submissions, paragraphs 40 to 48.  


24  Commonwealth’s submissions, paragraphs 120 to 122. 


25  Commonwealth’s submissions, paragraph 145.  
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measures to nullify laws which have the effect of creating or perpetuating racial 


discrimination”.26 


14. Secondly, the Commonwealth relies specifically on Maloney to support its purpose-based 


test, as an example of the “category” of cases where the impugned provisions of the law 


were “intended” to target a particular race. But that analysis, which conflates the principles 


explained by the Court with the particular facts of the case, does not withstand scrutiny: 


14.1 Chief Justice French noted (in the context of rejecting the reasoning of the Court 


of Appeal in relation to the right to own property) that the impugned provisions in 


that case were directed at an Indigenous community,27 and Hayne J (with whom 


Crennan J agreed) observed that the mischief to which the impugned provisions 


were “immediately directed” was the evil of alcohol fuelled violence.28 But neither 


of those observations propose any general rule that for s 10(1) to be enlivened by 


a facially neutral law, there is a requirement to identify a purpose or intention to 


target a particular race.  


14.2 Indeed, Hayne J expressly held that “the operation of s 10(1) is not confined to 


laws the purpose of which can be described as ‘discriminatory’”; but rather that it 


was “of the very first importance … to recognise that the effect of the impugned 


provisions is on the rights of those who live on Palm Island”.29  


14.3 Similarly, Kiefel J held that “it would be incorrect to confine the operation of s 10 


to laws the purpose of which can be identified as a discriminatory purpose”.30 Her 


Honour held that “[i]n its operation, s 10 is not directly informed by the purpose of 


a law, but rather by the differential effect that a law has upon the enjoyment of a 


human right or fundamental freedom”.31 


14.4 Similarly, the reference by Gageler J to the fact that the law in that case was 


targeted to affect a single community which was predominantly Aboriginal, was not 


to indicate that the operation of s 10 should be limited to such laws.32 His Honour 


 
26  Western Australia v Ward (2002) 213 CLR 1 at 99 [105] (Gleeson CJ, Gaudron, Gummow and 


Hayne JJ) (emphasis added). 


27  Maloney (2013) 252 CLR 168 at 191 [38]. 


28  Maloney (2013) 252 CLR 168 at 197 [58] (Crennan J agreeing at [112]). See, similarly, Maloney 
(2013) 252 CLR 168 at 243 [202] (Bell J). 


29  Maloney (2013) 252 CLR 168 at 200 [65] and 206 [84] (emphasis in original). 


30  Maloney (2013) 252 CLR 168 at 226-7 [148]. 


31  Maloney (2013) 252 CLR 168 at 231 [161]. 


32  Cf Commonwealth’s submissions, paragraph 82. 
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specifically stated that the significance of a difference in the extent of enjoyment 


of a human right may be affected by contextual factors, “which may include racial 


targeting or presumptions about the characteristics of racial groups just as they 


may include ignorance or lack of consideration of the characteristics of racial 


groups”.33 


14.5 Similarly, by observing that the impugned law targeted Aboriginal persons, Bell J 


did not suggest that such targeting was a requirement for laws with a neutral 


criterion to engage s 10(1). Far from holding that s 10 was only engaged where 


there was an intention to target a particular race, her Honour held that the fact that 


the law targeted Aboriginal persons was a way in which the operation of a law may 


have “a connection with race”, should such a connection be required for the valid 


engagement of s 10(1).34  


15. Thirdly, the question posed in this case by s 10(1) is whether, “by reason of” the practical 


operation and effect of the impugned law, persons of a particular race have a lesser 


enjoyment of a relevant human right. Practical operation and effect are concepts that 


ought be given their usual meaning in this context as in others.  


16. For example, in Garlett v Western Australia, Edelman J, in considering the “practical 


operation” of the High Risk Serious Offenders Act 2020 (WA) in the Ch III context, said 


that “the practical operation of the Act may, in future, raise significant difficulties in 


justifying continuing detention orders”.35 One such difficulty identified by his Honour was 


that a disproportionate number of Indigenous persons might be subject to a detention 


order under the HSRO Act “for reasons that do not bear upon any of the purposes of” the 


legislation, such as a lack of fixed accommodation.36 However, given the HSRO Act had 


only recently been enacted, that Court did not have sufficient facts before it on the subject. 


17. Fourthly, as discussed below in relation to indirect discrimination, a narrow understanding 


of the concept of practical operation and effect of the RD Act would be the antithesis of 


the “large objects”37 of the RD Act, being the prohibition and elimination of racial 


discrimination.  


 
33  Maloney (2013) 252 CLR 168 at 294 [335] (emphasis added). 


34  Maloney (2013) 252 CLR 168 at 244 [204]. This issue is addressed further at paragraphs 24 to 28. 


35  Garlett [2022] HCA 30 at [270]. 


36  Garlett [2022] HCA 30 at [273]-[275]. 


37  Maloney (2013) 252 CLR 168 at 198 [59] (Hayne J). 
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18. Fifthly, the Commonwealth draws a distinction between laws which are “deliberately” 


chosen38 to target a particular race and laws which are “genuinely” universal in coverage.39 


That seems to suggest some inquiry into the subjective intention of Parliament. But the 


Court, in construing a law, is not concerned with the subjective intention of legislators. The 


“search for legal meaning involves application of the processes of statutory construction” 


and “[t]he identification of statutory purpose and legislative intention is the product of those 


processes, not the discovery of some subjective purpose or intention”.40 To the extent that 


the Commonwealth proposes that distinction, it should be rejected.  


A3. The sole-effect test must be rejected 


19. The Commonwealth's sole-effect test, that the neutral criterion results in a benefit being 


conferred or a restriction being imposed by the legislation solely on people or a subset of 


people of a particular race and that “particular race only”,41 must also be rejected. 


20. First, none of the High Court decisions referred to by the Commonwealth provide any 


support for this approach.42 


21. As Hayne J observed in Maloney, the laws impugned in Mabo (No.1), the Native Title Act 


Case and Western Australia v Ward “each had a legal operation that uniquely 


extinguished or impaired legal rights” essential to the continuing enjoyment by Aboriginal 


persons of human rights, and the law impugned in Gerhardy drew a racial distinction on 


this face.43 But this is not to say that the specific circumstances before the Court in those 


cases somehow operate to confine the future operation of s 10 to like circumstances.44 


Rather, it is simply to acknowledge that those earlier High Court cases did not address 


whether, and if so how, s 10 of the RD Act “might apply to an impugned law that operates 


to impose the same legal burden on persons of all races but that so operates practically 


to burden the enjoyment of a human right by persons of a particular race to a greater 


extent than it burdens the enjoyment of a human right by persons of other races”.45 


22. Secondly, a similar approach was specifically rejected in Gerhardy. In that case, the 


Solicitor-General for the State of South Australia argued that s 10 did not apply because 


 
38  Commonwealth’s submissions, paragraphs 4, 6, 19, 21, 35, 39, 71, 87. 


39  Commonwealth’s submissions, paragraphs 92 and 93. 


40  Certain Lloyd’s Underwriters v Cross (2012) 248 CLR 378 at 390 [25] (French CJ and Hayne J). 


41  Commonwealth’s submissions, paragraphs 78(a), 79, 83(a), 87. 


42  Cf Commonwealth’s submissions, paragraph 79. 


43  Maloney (2013) 252 CLR 168 at 284-285 [307].  


44  Cf Commonwealth submissions, paragraphs 78(a), 79, 83(a). 


45  Maloney (2013) 252 CLR 168 at 285 [308] (Gageler J). 
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there was “no particular race” that suffered disadvantage.46 This argument was expressly 


rejected by Gibbs CJ who found that to “give s 10(1) this meaning would be to deprive it 


of much of its intended efficacy and would permit its provisions to be easily evaded”. His 


Honour continued that on the suggested construction, it would be possible for a law to 


provide that only persons of the white races might use certain facilities, “for such a law 


would disadvantage, not persons of a particular race, but persons of many races”. The 


Chief Justice concluded that it was “absurd to think that this result was intended and the 


suggested construction is plainly incorrect”.47  


23. Thirdly, the sole-effect test is contrary to Maloney. In that case, the impugned provisions 


applied to both Indigenous and non-Indigenous persons on Palm Island. However, a 


majority nevertheless found that s 10 would have been engaged had the provisions not 


constituted a special measure. In Maloney, Hayne J said that implicit in the respondent’s 


argument was the proposition that the fact that the impugned provisions applied to some 


non-Aboriginal persons on Palm Island denied the application of s 10. His Honour rejected 


that proposition, and found that it “cannot stand with the text of s 10(1)”.48 Similarly, Bell J 


said that the fact that the impugned law in Maloney applied to non-Aboriginal persons on 


Palm Island did not take the law outside the operation of the RD Act and continued that 


“[w]ere it otherwise, s 10(1) might be readily circumvented”.49 


A4. Connection to race 


24.  For the reasons just given, the proposition that s 10(1) applies only in the two categories 


of case identified by the Commonwealth must be rejected. But the rejection leaves open 


the question: what are the boundaries of the application of s 10? The Commonwealth 


would have it that, unless its approach is adopted, s 10 would have “no limits” and devotes 


a significant portion of its submissions to the supposedly “unreasonable” consequences 


that would follow. That is not a logical or principled approach. Once it is recognised that 


one limitation is the more limited enjoyment of a relevant human right, the answer to the 


question, as identified by Bell J in Maloney, is that s 10 has application where the limitation 


on the enjoyment of the right has a sufficient connection with race.  


 
46  Gerhardy (1986) 159 CLR 70 at 72 (in argument) the Solicitor-General’s submission being that “All 


persons other than Pitjantjatjaras” do not constitute a race. 


47  Gerhardy (1986) 159 CLR 70 at 83. See also Gerhardy (1986) 159 CLR 70 at 100-101 (Mason J), 
122 (Brennan J). 


48  Maloney (2013) 252 CLR 168 at 205 [79]. 


49  Maloney (2013) 252 CLR 168 at 242 [200]. 
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25. The Commonwealth’s submissions here echo those made and rejected in Maloney,50 


where the Commonwealth submitted that “unintended and anomalous” results were likely 


to occur if s 10(1) were applied without regard to the purpose of the impugned law. It gave 


the example of a planning law that required buildings in a coastal locality to meet 


specifications for withstanding certain weather conditions, in circumstances where the 


majority of building owners were persons of a particular race.51 In response to this 


hypothetical, Bell J said:52 


Section 10(1) must be interpreted consistently with the purpose of the Convention as 
being directed to the lack of enjoyment of a right by reason of a law whose purpose or 
effect is to create racial discrimination. In determining whether a law has that purpose or 
effect the court looks to the “practical operation and effect” of the law and is “concerned 
not merely with matters of form but with matters of substance”. It may be that the 
hypothesised planning law would not engage s 10(1) because, construed in its context, 
any limitation on the enjoyment of the right of the building owners would have no 
connection to race. The appeal does not raise a question of the kind raised by the 
hypothesised planning law because the liquor restrictions unarguably target Aboriginal 
persons. In the circumstances it is not appropriate to determine the extent of the 
connection with race that is required to validly engage s 10(1). 


26. On its proper construction, s 10(1) is plainly engaged in respect of laws with a neutral 


criterion where the limitation on the enjoyment of the right has the requisite connection to 


race. That connection will usually be established from the necessity to consider the 


practical operation and effect of the impugned law in light of the text and purpose of s 10.  


27. In Maloney the requisite connection was satisfied because the laws targeted a 


predominantly Aboriginal community. That supplied the requisite connection. In the 


present context the requisite connection, being the disparate effect of the SS Act on 


Indigenous men in the relevant age group, is clearly established (ie. the life expectancy 


gap is a function of race – see [28] below) although it is not referable to any express or 


intentional discrimination. The Commonwealth submits that s 10 is simply not engaged, 


being limited to the narrow range of circumstances considered in previously decided 


cases. For the reasons given above, that proposition should be rejected. By contrast, the 


approach of the majority in Maloney (which the applicant applies) is consistent with the 


terms and legislative purpose of s 10(1).  


28. Whatever the “extent of the connection with race that is required”, it exists here. On the 


applicant’s case, the more limited enjoyment of the relevant human right results from the 


statutory role of the “pension age” as a qualifying criterion for the age pension given the 


shorter life expectancy of Indigenous Australians as compared to other Australians. The 


 
50  Cf Commonwealth’s submissions, paragraph 94. 


51  Maloney (2013) 252 CLR 168 at 244 [203] (Bell J). 


52  Maloney (2013) 252 CLR 168 at 244 [204] (emphasis added). 
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Commonwealth expressly accepts the “connection between the Applicant’s race … and 


life expectancies” and that the gap in life expectancy between Aboriginal and Torres Strait 


Islander Australians is a function of race.53 That is, the more limited enjoyment of the right 


effected by the “pension age” criterion does not merely have a “connection with race”: it 


is a function of race. It follows that the requisite connection exists and s 10(1) is engaged.  


A5. Indirect discrimination 


29. As set out at [49] to [56] of his primary submissions, the applicant’s position is fortified by 


the established principle that s 10 can extend to indirect discrimination. The 


Commonwealth is incorrect to submit that such reliance is misplaced. 


30. First, s 10 is to be construed with due regard to the objects of the RD Act which are, and 


in both its long title and its preamble are expressed as being, the prohibition and 


elimination of racial discrimination and, in particular, to make provision for giving effect to 


the Convention. The more limited enjoyment to which s 10 refers is to be construed so as 


to give effect to that purpose.54 The objects’ reference to discrimination necessarily 


includes both indirect and direct discrimination. Accordingly, the concept of a more “limited 


enjoyment” in s 10 cannot be restricted in the way that the Commonwealth submits. In 


other words, “if racial inequality under the law in the enjoyment of a relevant right is shown 


to exist, s 10 remedies that wrong by conferring the relevant right on those who do not 


enjoy it”55 or those who do not enjoy it to the same extent. 


31. Secondly, the applicant’s position is also supported by Art 2(1)(c) of the CERD which 


provides that each State Party must take effective measures “to amend, rescind or nullify 


any laws and regulations which have the effect of creating or perpetuating racial 


discrimination wherever it exists”.56 Section 10 was “evidently inserted” into the RD Act “to 


give effect to Art 2(1)(c)”.57 It was designed to “bring about equality before the law”58 or, 


differently put, to “overcome inequality before the law based on race …”.59 Equality before 


the law “is the counterpart of the elimination of racial discrimination” and s 10 “is to be 


 
53  Commonwealth’s submissions, paragraph 3; Special Case, [29]. 


54  As the Commonwealth accepts: Commonwealth’s submissions, paragraphs 52 and 53. 


55  Mabo (No 1) (1988) 166 CLR 186 at 198 (Mason CJ). 


56  Emphasis added. 


57  Maloney (2013) 252 CLR 168 at 178 [10] (French CJ) referring to Viskauskas v Niland (1983) 153 
CLR 280 at 294. This is uncontroversial: Maloney (2013) 252 CLR 168 at 280 [299], 292 [325] 
(Gageler J). 


58  Maloney (2013) 252 CLR 168 at 178-179 [10] (French CJ) referring to Gerhardy (1985) 159 CLR 
70 at 94; Mabo (No 1) (1988) 166 CLR 186 at 198, 205. 


59  Maloney (2013) 252 CLR 168 at 179 [10] (French CJ). 
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interpreted in light of these related purposes”.60 Section 10 of the RD Act “is to be 


construed to give effect to the obligations under Arts 2(1)(c) and 5 of the Convention to 


the maximum extent that its terms permit”.61 Those terms do not expressly or impliedly 


exclude indirect discrimination. 


32. Thirdly, it is no answer to refer to the terms of s 9 of the RD Act in an attempt to narrow 


the operation of s 10.62 Section 10, in contrast to s 9, is “especially broad”.63 It “does not 


precisely follow the language of the definition of ‘racial discrimination’”, but has a broader 


ambit in that it “is enough” that persons of a particular race, in contradistinction to persons 


of another race, do not enjoy a relevant human right or enjoy that right to a more limited 


extent.64 As Hayne J has observed, in most cases “it will be accurate to describe a law 


which is found to engage s 10 as a racially discriminatory law”.65 His Honour’s statement 


in Maloney that the concept of discrimination ought not be transplanted to s 10 was to 


ensure that s 10 was not read down, inadvertently narrowed or confined by reading in 


notions of discrimination.66 Such narrowing “would be contrary to the large objects which 


the [RD Act] evidently purses and the generality of the words which it uses”.67 As the 


Commonwealth accepts, it is the statutory text which is controlling. The generality of the 


words in s 10 are broad enough to encompass the concept of indirect discrimination, and 


ought do so given the RD Act’s large objects. Or put another way, those words neither 


expressly nor implicitly exclude a law otherwise falling within s 10 because the more 


limited enjoyment would constitute indirect discrimination. 


33. Fourthly, the Commonwealth’s submission that Griggs cannot assist with the construction 


of s 10(1) ought not be accepted.68 While Griggs arose in a different statutory context,69 


the United States Supreme Court in Griggs was considering an analogous question. 


Title VII of the Civil Rights Act of 1964 required that Court to consider whether an 


employment practice limited, segregated or classified employees in any way which would 


 
60  Maloney (2013) 252 CLR 168 at 242-243 [201]. 


61  Maloney (2013) 252 CLR 168 at 292 [326] (Gageler J) (emphasis added). 


62  See Commonwealth’s submissions, paragraph 41 to 45. It is particularly unhelpful that the 
Commonwealth seeks to do so by reference to s 9(1A) of the RD Act given, as the Commonwealth 
notes at fn 23 of its submissions, that s 9(1A) was an arguably unnecessary inclusion in the RD 
Act. 


63  Maloney (2013) 252 CLR 168 at 201 [68] (Hayne J). 


64  Gerhardy (1985) 159 CLR 70 at 97 (Mason J). 


65  Maloney (2013) 252 CLR 168 at 201 [67] (Hayne J). 


66  Maloney (2013) 252 CLR 168 at 201-202 [67]-[68] (Hayne J). 


67  Maloney (2013) 252 CLR 168 at 201 [67] (Hayne J). 


68  See Commonwealth’s submissions, paragraph 120 to 121, 138. 


69  North J in Sahak likewise acknowledged this point: (2002) 123 FCR 514 at 516 [7]. 
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“… adversely affect his status as an employee because of such individual’s race, color, 


religion, sex, or national origin”.70 The consideration of whether something occurs 


“because of” those matters is analogous to the consideration of whether something occurs 


“by reason of” for the purpose of s 10 of the RD Act. The US Supreme Court explained 


that under the Civil Rights Act, “practices, procedures, or tests neutral on their face, and 


even neutral in terms of intent, cannot be maintained if they operate to “freeze” the status 


quo of prior discriminatory employment practices”.71  


34. Griggs has been referred to and relied on in many different contexts in Australia.72 The 


High Court has seen fit to refer to it in contexts that, in the Commonwealth’s submission, 


are “a step further removed”.73 The applicant submits that Griggs can be relevant to the 


construction of s 10(1), as are the international materials relied upon by the applicant.74 


A6. Section 10 cannot be read down by reference to “special measures” or to s 10(3) 


35. The Commonwealth supports its narrow approach to the construction of s 10(1) by relying 


on s 8 and s 10(3) of the RD Act. However, these provisions do not assist it. 


36. First, as to s 8, the Commonwealth submits that the applicant’s approach should be 


rejected because that approach effectively seeks to compel, through judicial intervention, 


the adoption of a special measure.75 But, as is demonstrated in Maloney, ss 10 and 8 


have different roles. In the majority view, they operated such that but for s 8, s 10 would 


be engaged.  


37. Consistently with that view, the RD Act requires the Court to first determine whether the 


remedial operation of s 10(1) is engaged. If the answer to that question is yes, the next 


question for the Court is whether or not the impugned provisions constitute a special 


measure for the purposes of s 8. 


38. By contrast, the Commonwealth, by this contention, asks the Court to first decide whether 


or not the remedial operation of s 10(1) constitutes a special measure. If the answer is 


yes, the Commonwealth asserts that the operation of operation of s 10(1) is thus excluded 


as a result. That is an inversion of the proper approach. It is not supported by the text of 


 
70  See s 703 as extracted in Griggs, 401 U.S. 424 (1971) at fn 1 (emphasis added). 


71  Griggs, 401 US 424 (1971) at 430 (emphasis added). 


72  By way of example, see applicant’s primary submissions, paragraph 50. 


73  Commonwealth’s submission, paragraph 138. 


74  See applicant’s submissions, paragraphs 51 to 55. Cf Commonwealth’s submissions, paragraphs 
139 to 142. 


75  Commonwealth’s submissions, paragraphs 49 to 51 and 291. 
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the RD Act, its context (requiring a broad construction) or the authorities (which approach 


s 10(1) as described in [37]). The adoption of such an approach would distort the proper 


focus of the Court in undertaking its statutory task. 


39. Further, the remedial operation of s 10(1) necessarily alters the operation and effect of 


the legislation to which it applies. That is precisely what s 10 is designed to do. The 


contentions of the Commonwealth on this point, and its assertions about “conflation” of 


the roles of the judiciary and legislature,76 are really complaints as to the remedial 


operation of s 10(1). 


40. Secondly, the Commonwealth seems to submit that the scope of s 10(1) must be limited 


to the scope of laws which may satisfy s 8 as a “special measure”.77 The Commonwealth 


provides no basis for this construction and it ought not be accepted by this Court for the 


following reasons: 


40.1 The contention is contrary to the requirement that s 10(1) be construed as widely 


as its terms permit.78 


40.2 Further, the contention does not make analytical sense when it is considered that 


s 8(1) does not simply apply to s 10(1). It excludes a law from the operation of 


Part 2 of the RD Act, which Part includes ss 9 and 10 and the prohibitions on racial 


discrimination in the respects identified in ss 11-17. And it is clear from s 9(1A) of 


the RD Act that Part 2 prohibits conduct that may result in indirect discrimination 


and which would not constitute a “special measure”. 


41. Thirdly, the submission that s 10(1) ought be read down by reference to s 10(3)79 must 


also be rejected.  


41.1 Section 10(3) was enacted to override laws which might have restricted the 


capacity of Aboriginal and Torres Strait Islanders to manage their own property by 


deeming that certain statutory provisions were to come within the operation of 


s 10(1) of the RD Act.80 Section 10(3) excludes from that deeming effect “a 


provision that applies to persons generally without regard to their race, colour or 


 
76  Commonwealth submissions, paragraphs 50, 72. 


77  Commonwealth’s submissions, paragraphs 66, 73. 


78  See applicant’s primary submissions, paragraphs 5 and 6. And see above at paragraph 31. 


79  Commonwealth’s submissions, paragraphs 38-39. 


80  Mabo (No.1) (1988) 166 CLR 186 at 218 (Brennan, Toohey, Gaudron JJ). 
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national or ethnic origin”. This “carve-out” proviso in s 10(3) excludes laws with a 


neutral criterion from its deeming operation. 


41.2 To read “regard” in s 10(3) as incorporating the Commonwealth’s conception of 


“implicit regard” (see [5] above) is merely to say that the Commonwealth’s 


approach in relation to the operation of s 10(1) ought be accepted. Section 10(3) 


does not “reinforce” the Commonwealth’s construction of s 10(1);81 the 


Commonwealth’s submission about s 10(3) simply presupposes the acceptance 


of that construction. 


A7. Intermediate appellate and first instance decisions do not assist the 
Commonwealth 


42. Of the intermediate appellate decisions relied upon by the Commonwealth, only Munkara 


and Hamzy were decided after the High Court’s decision in Maloney. The remainder did 


not have the benefit of the High Court’s consideration of the application of s 10 to a facially 


neutral law. The applicant has discussed his position on those cases, and on Sahak, in 


his primary submissions82 and does not repeat them here.  


43. However, the applicant does note that since the applicant’s primary submissions were 


filed, Blokland J in R v Amital referred with approval to Basten JA’s judgment in Hamzy. 


Noting Basten JA’s criticism of her judgment in Munkara, Blokland J said “in my view the 


criticism is fair, although I doubt the result would have been different in Munkara”.83  


44. Of the remaining intermediate appellate decisions upon which the Commonwealth relies, 


none assist this Court in its determination of how s 10(1) is to be construed in the 


circumstances of a law which operates by reference to a facially neutral criterion. Most 


can be dealt with briefly: 


44.1 The Federal Court in Melkman v Commissioner of Taxation found that s 10(1) of 


the RD Act did not apply because the “provision applies to persons within its 


sphere of application uniformly, regardless of their race, colour, descent or national 


 
81  Cf Commonwealth’s submissions, paragraph 39. 


82  Applicant’s submissions, paragraphs 40-48. 


83  Amital [2022] NTSC 74 at [142] fn 139. In the paragraphs of Hamzy referred to by Blokland J, 
Basten JA noted among other things that it is “not self-evidently correct” that the “reality” of 
“deprivation and disadvantage in Aboriginal communities [is] a separate and independent factor” 
and that “the disproportionate operation of aspects of the criminal law may require further analysis, 
rather than dismissal on the basis that the law ‘merely prescribes the consequences of a person’s 
actions’”: Hamzy (2022) 400 ALR 507 at 516 [32], [33] (emphasis added). 
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or ethnic origin”.84 But the same submission85 was rejected by five members of the 


High Court in Maloney.86 The decisions in Jones v Public Trustee of Queensland,87 


Vanstone v Clark 88 and Queensland Construction Materials Pty Ltd v Redland City 


Council89 suffer from the same vice. Those decisions do not assist this Court in 


considering the proper construction of s 10 post-Maloney. 


44.2 The Federal Court’s decision in Nguyen v Gerkens90 supports the applicant’s 


construction of s 10(1), to the extent that Tamberlin J accepted that s 10 is capable 


of applying to indirect discrimination and so it would “not be sufficient to dismiss 


an application under s 10 by holding that a particular law, on its face, applies 


equally to all individuals if in fact there is discrimination by reason of the operation 


of the law”.91 However, his Honour’s decision that s 10(1) did not apply because 


any lesser enjoyment flowed from the “circumstance that the appellant is a person 


whose language is Vietnamese”,92 is akin to dismissing Ms Maloney’s claim on the 


basis that the adverse operation of the law was attributable to her residing on Palm 


Island. Such an approach cannot be sustained in light of Maloney, as Basten JA 


recognised.93 The reasoning of Sundberg and Marshall JJ that the right to receive 


 
84  Melkman (1988) 20 FCR 331 at 337 (Davies, Lockhart and Gummow JJ). 


85  Maloney (2013) 252 CLR 168 at 172 (in argument), 202 [70]. 


86  Maloney (2013) 252 CLR 168 at 191 [38] (French CJ), 206 [84] – [85] (Hayne J, Crennan J agreeing 
at [112]), 241 [197], 252 [227] (Bell J), 291 [323], 306 [378] (Gageler J). 


87  Jones v Public Trustee of Queensland (2004) 209 ALR 106 at 113-114 [19] (McPherson JA, 
Williams and Jerrard JJA agreeing), holding that s 10(1) did not apply because the relevant 
provisions made “no distinction between peoples of any race or origin”. The Court also found that 
s 10(1) of the RD Act did not apply because no traditional rights had been established by evidence 
in that case: [13], [19].  


88  Vanstone v Clark (2005) 147 FCR 299 at 352 [197]-[198] (Weinberg J, Black CJ agreeing on this 
point), holding that s 10(1) did not apply because the impugned determination “applied to a number 
of positions where the occupant was not required to be an Aboriginal person, or a Torres Strait 
Islander”. Weinberg J appeared to require that there be an inconsistency based on race “within” 
the text of the ATSIC Act or the 2002 Determination: [199]. 


89  Queensland Construction Materials Pty Ltd v Redland City Council (2010) 271 ALR 624 at 636 [52] 
(Chesterman JA and Applegarth J), holding that the provisions needed to make a distinction “based 
on race” and appearing not to admit the possibility that a law with a neutral criterion could engage 
s 10. The Commonwealth correctly notes that an application for special leave was refused, but 
omits the fact that leave was refused on the basis that the applications were “limited to matters of 
evidence”: Queensland Construction Materials Pty Ltd v Tapp & Ors [2011] HCASL 131 (9 June 
2011) at [4] (Gummow and Kiefel JJ). 


90  Nguyen (1997) 74 FCR 311. 


91  Nguyen (1997) 74 FCR 311 at 319B. 


92  Nguyen (1997) 74 FCR 311 at 320A. 


93  Hamzy (2022) 400 ALR 507 at 518 [39]. 
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notification in Australia’s official language was “a right, shared by all applicants”94 


suffers from the same problem identified above in relation to Melkman. 


44.3 In R v Woods and Another95 the NT Supreme Court found that s 10(1) was not 


engaged because there was no right to be tried by a racially balanced, or 


proportionate, jury. Nothing in that case assists the Court here. 


45. Aurukun Shire Council v Chief Executive Officer, Office of Liquor Gaming and Racing in 


the Department of Treasury96 involved a challenge to amendments to the Liquor Act 1992 


(Qld) prohibiting all local government authorities in Queensland from applying for or 


holding a liquor licence. The purpose of the impugned amendments was to reduce alcohol 


related-violence in Indigenous communities by imposing restrictions which did not exist in 


the broader Queensland community:97 the amendments removed the right of all local 


governments to hold a liquor licence, but in Indigenous communities, the local 


governments held the only liquor licenses. The “immediate target of the amending Act 


were the licences held by local government authorities like the appellants whose residents 


were Aboriginal people”.98 The appellants in Aurukun were two such local councils and it 


was common ground that most of their constituents were Indigenous; non-Indigenous 


people were restricted from residing in the appellants’ shires.99 


45.1 President McMurdo found that the impugned amendments compromised the 


enjoyment of Indigenous people’s “rights to equal treatment before the law and of 


access to a service intended for use by the general public” and so engaged s 10, 


but that they were special measures for the purposes of s 8 of the RD Act.100 


45.2 In contrast, Keane JA held that the impugned amendments operated, as a “matter 


of form and substance”, throughout Queensland such that no-one in Queensland 


had the right to obtain alcohol from their local government,101 and that the 


opportunity for an individual to buy alcohol from his or her local government was 


not a right protected by s 10(1) of the RD Act.102 His Honour also found that if it 


 
94  Nguyen (1997) 74 FCR 311 at 327A, 331F. 


95  R v Woods and Another (2010) 246 FLR 4 at 20 [52]. 


96  Aurukun [2012] 1 Qd R 1. 


97  Aurukun [2012] 1 QdR 1 at 25 [8], 29 [14], 31 [18] (McMurdo P). 


98  Aurukun [2012] 1 QdR 1 at 62 [132] (Keane JA). 


99  Aurukun [2012] 1 QdR 1 at 38 [38] (McMurdo P). 


100  Aurukun [2012] 1 QdR 1 at 22 [5], 40 [44], 48 [70]-[71], 53 [92], 54 [95]. 


101  Aurukun [2012] 1 QdR 1 at 64 [138], 73 [171]. 


102  Aurukun [2012] 1 QdR 1 at 68-69 [155]. 
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were necessary to do so he would uphold the impugned amendments as a special 


measure within the meaning of s 8 of the RD Act.103 


45.3 Justice Philippides found that the right to equal legislative treatment had not been 


compromised because the impugned amendments provided the same licensing 


provisions applies to all local governments in Queensland.104 In the absence of a 


provision preventing third parties from obtaining liquor licences, the impugned 


amendments did not, “as a matter of practical operation”, result in a different 


licensing regime for Indigenous communities.105 


46. The facts in Aurukun have no analogy to the present case. In Aurukun it was held by 


Keane and Philippides JJA that the practical operation of the law as a matter of substance 


did not operate to mean that there was a lesser enjoyment of the rights. A commercial 


operator could set up shop and sell alcohol the next day. To say that there was no unequal 


enjoyment of human rights in that case,106 does not support a conclusion that the 


impugned provisions in this case do not engage s 10(1) of the RD Act. 


46.1 Notably the Commonwealth places great reliance on Aurukun and, in particular, 


Keane JA’s judgment in that case.107 However, the impugned provisions in that 


case “targeted” Indigenous populations and would meet the Commonwealth’s 


purpose-based test for a provision which engages s 10(1). No explanation is given 


by the Commonwealth as to why, in those circumstances, Aurukun could be said 


to support the Commonwealth’s approach to s 10(1). 


46.2 Further, the passages from the judgment of Keane JA that the Commonwealth 


relies upon are in response to an argument set out at [173] of Keane JA’s judgment 


that s 10 guarantees the same level of opportunity and advantage between all 


residents of Queensland regardless of their economic or geographic 


circumstances. No such argument is put by the applicant in this case. The basic 


defect in that argument is that, unlike the applicant’s argument in the present case, 


it was not founded on a relevant human right being enjoyed to a lesser extent by 


Indigenous persons. Accordingly, as Keane JA explained, the appellants’ 


argument purported to give s 10 an operation it does not bear. In that regard, the 


absence of a relevant and applicable human right or fundamental freedom was the 


 
103  Aurukun [2012] 1 QdR 1 at 77 [188], 91 [214]. 


104  Aurukun [2012] 1 QdR 1 at 102 [259]. 


105  Aurukun [2012] 1 QdR 1 at 102 [262]. 


106  See Maloney (2012) 252 CLR 168 at 289 [317] (Gageler J). 


107  See e.g. Commonwealth’s submissions, paragraphs 36, 51, 108-110, 123. 
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primary reason given by the High Court bench for its refusal to grant special leave 


in Aurukun.108 No such question or defect arises in this case. Further, in any event, 


the analysis in Aurukun would need to be reconsidered in the light of the majority 


view in Maloney. 


47. The first instance decisions upon which the Commonwealth relies similarly do not support 


the Commonwealth’s submission as to the operation of s 10(1). 


47.1 All but one of them pre-date Maloney. In Sremcevic v Gurry, D.C, Wilcox J held 


that s 10 did not apply because it did “not proscribe discrimination on the basis of 


present nationality”.109 Ebber v HREOC110 suffers from the same vice as Melkman. 


Trau v Repatriation Commission was decided on the basis that “discrimination by 


reference to domicile” was not based on descent, race, or national or ethnic 


origin.111 In NAEN v Minister for Immigration and Multicultural and Indigenous 


Affairs, the Court was rejecting a submission that s 36(2) of the Migration Act (Cth) 


“exclude[d] Jews from the grant of protection visas in Australia”.112 Reynolds v 


Tasmanian Heritage Council was decided primarily on the basis that the applicant 


had not identified “a human right or fundamental freedom envisaged by s 10”.113  


47.2 The only first instance decision, relied on by the Commonwealth, that was decided 


after Maloney, Blackwell v Bara,114 concerned the operation of the criminal law and 


relied on reasoning similar to that of the Court of Appeal in Munkara. It is currently 


the subject of an appeal.115  


48. Accordingly, the proposition that there is an “extensive line of authority” supporting the 


Commonwealth’s construction should be rejected.116 


 
108  Aurukun Shire Council v CEO, Liquor Gaming & Racing in Dept of Treasury; Kowanyama 


Aboriginal Shire Council v CEO of Liquor, Gaming & Racing [2010] HCATrans 293 (12 November 
2010) at 12: 418-428. 


109  Sremcevic v Gurry, D.C (1994) 51 FCR 194 at 211, cf “national origin”. 


110  Ebber v HREOC (1995) 129 ALR 455 at 472 (Drummond J), holding that s 10 was not “infringed” 
because the impugned provisions did not make relevant national origin in their “terms”. 


111  Trau v Repatriation Commission (1998) 88 FCR 349 at 352 (Lehane J). 


112  NAEN v Minister for Immigration and Multicultural and Indigenous Affairs [2003] FCA 216 at 
[30],[72] (Sackville J). 


113  Reynolds v Tasmanian Heritage Council (2011) 277 ALR 394 at [34]-[36] (Tennent J). 


114  Blackwell v Bara [2022] NTSC 17. 


115  Bara v Blackwell, No. AP 3 of 2022, heard on 19 September 2022 before Kelly, Barr and 
Brownhill JJ in the Court of Appeal of the Northern Territory. 


116  Commonwealth submissions, paragraph 146. 
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A8. Conclusion  


49. In substance, the Commonwealth’s submissions can be reduced to the proposition that 


the past applications of s 10 operate to limit its prospective application. That approach is 


erroneous and contrary to High Court authority. The proper approach is that s 10 is 


engaged where a law which operates by reference to a facially neutral criterion limits the 


enjoyment of a relevant human right, and the limitation has the requisite connection with 


race. As we have explained that approach is consistent with the text and context of s 10, 


and the High Court’s emphasis on the need to consider the practical operation and effect 


of an impugned law. 


B. “UNREASONABLE RESULTS”  


50. As noted above, much of the Commonwealth’s submissions are premised on the notion 


that if the applicant’s approach to s 10(1) is accepted, then “any facially neutral law that 


is intended to apply to people of all races equally will engage s 10(1) merely because in 


practice it impacts people of certain races to a greater or lesser extent”.117 That is said to 


lead to various “unreasonable”, “unnatural”, “anomalous” and “perverse” 


consequences.118  


51. However, these concerns are misplaced. The Commonwealth asserts that on the 


applicant’s approach there are “no limits” on the application of s 10(1).119 But, as 


discussed above s 10(1) is only engaged, by a law that is neutral on its face, where the 


limitation on or lesser enjoyment arises in respect of a relevant human right and where 


there is the requisite connection between operation of the law to which s 10 applies and 


race. Accordingly, the basis of the Commonwealth’s submissions must be rejected. 


However, it is appropriate to address the consequences said to specifically arise from the 


Commonwealth’s assertion.  


52. First, the Commonwealth submits that the applicant’s approach would “require an array 


of different age criteria for men and women in different age groups across different races 


adjusted with statistical fluctuations from time to time”,120 which would “create significant 


uncertainty” in the application of s 10 and the laws on which it operates and be 


 
117  Commonwealth’s submissions, paragraph 90. 


118  See e.g. Commonwealth’s submissions, paragraphs 11, 58, 59, 67(d), 67(e), 68, 73, 265. 


119  Commonwealth’s submissions, paragraphs 60 to 63, 67(e), 73. 


120  Commonwealth’s submissions, paragraphs 67(a), 261. 
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“unworkable” in a practical sense”.121 The submission is made without any basis for it and 


misunderstands the relevant statutory context: 


52.1 This case concerns a remedial adjustment to the SS Act sought by the applicant 


in respect of Aboriginal and Torres Strait Islander men who will be 65 in 2022. This 


case does not require any adjustment for other races and the applicant makes no 


“argument” in respect of the life expectancies of “other non-Indigenous races”.122 


No evidence is before the Court as to whether the impugned provisions would have 


any differential impact on other races at all. The suggestion is entirely speculative 


and is made without any basis for it.123 


52.2 It misunderstands the statutory context because the application of s 10(1) in 


respect of the laws on which it operates is inherently subject to change. The 


Commonwealth’s submission as to uncertainty is, in truth, a complaint about the 


nature of s 10(1) itself and not of the applicant’s case: 


(a) Given the requirement that s 10(1) may be engaged as a result of the 


practical operation or effect of a law, when that practical operation or effect 


ceases, so too must the remedial operation of the provision.  


(b) Further, the application of s 10(1) to a law will also change where a law 


ceases to meet the description of a special measure in s 8. This is clear from 


the proviso to paragraph 4 of Article 1 of the Convention which operates 


such that a law is not a special measure if it “lead[s] to the maintenance of 


separate rights for different racial groups” and that special measures “shall 


not be continued after the objectives for which they are taken have been 


achieved”. The proviso is intended to ensure that special measures are not 


indefinitely maintained or continued after the special measures have 


achieved their objective.124 Thus the validity of a law implementing special 


 
121  Commonwealth’s submissions, paragraphs 68, 264. 


122  Cf Commonwealth’s submissions, paragraph 262. Further, the submission that the ABS Life Tables 
do not contain life expectancy data for “other races” (at [68] and [263]) is irrelevant. The Court is 
not asked to determine any matter in respect of “other races”, and there is no need (or proper 
basis) for the Court or the parties to speculate about whether some other unspecified claim might 
be brought.   


123  As is the similar submission about purported adjustments in respect of other payments under the 
SS Act: Commonwealth’s submissions, paragraph 67(b). 


124  Gerhardy (1986) 159 CLR 70 at 88 (Gibbs CJ), 140 (Brennan J). 
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measures would come into question once the proviso to the Article ceases 


to be satisfied.125 


(c) It is correct that on the applicant’s case, periodic adjustments may need to 


be made by the Commonwealth to the pension age as applying to (at least) 


Aboriginal and Torres Strait Islander men aged 65 in 2022 by reference to 


the most recent ABS Life Tables on the gap in life expectancy between those 


men and their non-Indigenous cohorts. If and when there is a point at which 


the gap in life expectancy is closed, the remedial operation of s 10(1) and 


those adjustments, would cease to operate. That is not a problem with the 


applicant’s case. That is the provision operating in accordance with its terms 


and purpose: to ensure that persons of a particular race enjoy the right “to 


the same extent” as others. 


53. Secondly, the Commonwealth asserts, without analysis, that changes would be required 


to laws outside the SS Act that contained a minimum or maximum age criterion such as 


the “right to vote, drive, live in a retirement village and own firearms or alcohol”.126 


54. That submission is misconceived. The purpose of the right under consideration here is to 


secure protection from old age or, put differently, to protect against economic vulnerability 


in old age (see [67] below). An element of the enjoyment of that right is the time period 


over which it can be accessed during a person’s old age. The rights to which the 


Commonwealth refers are of a different nature which means that (assuming each were in 


respect of a relevant human right protected by s 10(1)) the differential enjoyment of that 


right will be differently assessed. For example, the right to vote is exercised by a person 


for the purpose of electing the elected representative who governs that person. It may be 


exercised from the age of 18 years, being the age at which Parliament has determined a 


person is sufficiently adult to exercise the right. Of its nature that minimum age 


requirement does not suggest any likelihood of any different enjoyment of the right based 


on race. The “rhetorical deployment of … distorting examples” without proper analysis 


does not provide a substantial basis for concluding that the applicant’s construction is 


unreasonable.127  


 
125  Gerhardy (1986) 159 CLR 70 at 106 (Mason J), 108 (Murphy J), 154 (Deane J). 


126  Commonwealth’s submissions, paragraphs 67(b) and 254-255. 


127  See Garlett [2022] HCA 30 at [88] (Kiefel CJ, Keane and Steward JJ) in relation to construing the 
scope of legislative power. 
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55. Thirdly, the supposedly “incongruous” result that Indigenous women would receive the 


age pension earlier than their male counterparts is entirely misplaced:128 a significant 


differential between men and women’s enjoyment of the age pension exists on the current 


state of the law given the life expectancy differences for men and women in Australia.129 


That is not an issue for the RD Act, which addresses racial discrimination. In any event 


there is nothing incongruous about s 10’s different application to Indigenous men and 


women based on their different life expectancy gaps. 


56. Fourthly, the Commonwealth asserts as a “fundamental problem” with the applicant’s 


approach, is that it does not demonstrate that the applicant or any of the represented 


persons “will have a shorter life expectancy”.130 The Commonwealth submits that extent 


of enjoyment cannot be measured by prospective life expectancy because it is not known 


“how long each individual recipient actually remains alive”.131 However, the only way that 


the applicant and represented persons would be able to demonstrate this is on their death. 


If the Commonwealth’s submissions were to be accepted, no person the subject of the 


present case could rely on s 10 to remedy their lesser expected enjoyment of the relevant 


right, because the extent of their enjoyment could not be known until the person died. 


Such a result would not only be absurd but would be directly contrary to the purposes of 


the RD Act. Further, the High Court has indicated that an individual’s life expectancy can 


be assessed by reference to life tables.132 The Commonwealth’s assertion is also 


inconsistent with the longstanding principle that there can be no right without a remedy.133 


Finally, the ABS Life Tables are the best evidence available of the life expectancy gap. 


57. Fifthly, the Commonwealth’s submissions as to unreasonable consequences of the 


adjustment in the pension age ought not be accepted for the reasons outlined at [72] to 


[74] below. The Commonwealth’s submissions as to ability of non-Indigenous men to rely 


on the applicant’s submissions and invoke the remedial operation of s 10(1) should also 


be rejected for the reasons outlined at note 171 below. 


 
128  See Commonwealth’s submissions, paragraph 67(c), 257 to 259. 


129  A woman aged 65 is expected to live for 20.7 years. A man of the same age is expected to live for 
18.9 years. See Special Case, “SC-01”, ABS Life Tables, p 6/61 (Table 1). 


130  Commonwealth’s submissions, paragraph 260 (emphasis in original). 


131  Concise Response, [12(c)] (emphasis in original). 


132  Golden Eagle International Trading v Zhang (2007) 229 CLR 498 at at 500-501 [4] (Gummow, 
Callinan and Crennan JJ), 517 [68]-[70] (Kirby and Hayne JJ). 


133  This principle is a fundamental aspect of international law, as reflected by the Convention: 
Convention, Article 6. See also, eg International Covenant on Civil and Political Rights, Art 2(3). It 
is also a principle of the common law: see, eg, Ashby v White (1703) 92 ER 126, 136: “If the plaintiff 
has a right, he must of necessity have a means to vindicate and maintain it, and a remedy if he is 
injured in the exercise or enjoyment of it; and indeed it is a vain thing to imagine a right without a 
remedy”; see also R v Macfarlane; Ex parte O’Flanagan (1923) 32 CLR 518 at 542 (Isaacs J). 
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58. It follows that the “significant flow-on consequences”134 referred to broadly by the 


Commonwealth do not assist the Court to determine this case. 


C. QUESTION OF CAUSATION 


59. Causation in fact is a question of degree.135 To satisfy the “by reason of” requirement in 


s 10, the applicant must establish that there is a direct relationship between the practical 


operation of the law and lesser enjoyment of the relevant human right.136 In other words, 


the relevant question for the Court is whether the practical operation or effect of the law 


is a cause of the applicant’s limited enjoyment of the relevant human right.  


60. The Commonwealth’s submission as to why causation is not established in this case 


ought be rejected by the Court. 


61. First, the applicant’s approach is consistent with the High Court’s decision in Maloney. 


The Court in that case found that the cause of the differential enjoyment of human rights 


by Aboriginal persons living on Palm Island on 31 May 2008 was the existence in force 


on that date of Sch 1R to the Liquor Regulation.137 It was not the “individual personal 


circumstance” that each of those persons lived on Palm Island.138 


62. Similarly, the more limited enjoyment by the applicant and represented persons of the 


right to apply for and receive the pension (when and to the extent that they qualify for it) 


is by reason of the operation of s 23(5A) together with s 43.139 Contrary to the 


Commonwealth’s submissions, the applicant does not submit that s 10(1) of the RD Act 


may apply where any circumstances “existing independently of a law” impact the 


operation of a law across races on a statistical basis.140 Rather, he submits that the limited 


enjoyment of the applicant and represented persons to the relevant right is the direct result 


of the legislative application of the “pension age” criterion to such persons. It is not the 


 
134  For example, Commonwealth’s submissions, paragraph 67(d). 


135  Maloney (2013) 252 CLR 168 at 295 [338] (Gageler J). 


136  Maloney (2013) 252 CLR 168 at 295 [338] (Gageler J). 


137  See e.g. Maloney (2013) 252 CLR 168 at 302 [362] (Gageler J). 


138  Maloney (2013) 252 CLR 168 at 302 [362] (Gageler J). Cf Sahak (2002) 123 FCR 514 at 525 [45] 
(Goldberg and Hely JJ). 


139  Or, alternatively, by reason of s 3 and Schedule 11, item 1, of the 2009 Amendment Act (as it 
applied to item 5 of the table in s 23(5A) of the SS Act). See applicant’s primary submissions, 
paragraphs 70 to 72. 


140  See Commonwealth’s submissions, paragraphs 131, 132. 
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“individual circumstances” of each of those persons “external to”, or existing 


independently of, those provisions.141 


63. As Blokland J appears to have recently accepted (see [43] above), whether or not the 


“reality” of deprivation and disadvantage in Aboriginal communities is a separate and 


independent factor will depend upon the practical operation of the law in question. In the 


applicant’s case the difference in life expectancy between the applicant and represented 


persons and their non-Indigenous counterparts is not an independent factor that can be 


divorced from the pension age legislative criterion. The “pension age” pre-condition 


operates directly to the relative disadvantage of the applicant and represented persons. It 


follows that the impugned provisions have “the direct practical effect that the enjoyment 


of a human right” by the applicant and the represented persons is more limited than the 


enjoyment of the same right by their non-Indigenous counterparts.142 


64. Secondly, and relatedly, the Commonwealth submits that any differential impact identified 


is not attributable to the SS Act, but rather to “individual”, “external” or “pre-existing” 


circumstances, arising from “factors operating outside the law”:143 “most significantly”, the 


“health outcomes” of Indigenous men.144 But the question posed by s 10(1) is whether 


persons of one race enjoy a right to a more limited extent than persons of another race 


by reason of the impugned law. Here, the applicant and represented persons enjoy the 


right to a lesser extent than non-Indigenous persons by reason of the application of the 


impugned provisions in circumstances where there is a material gap in life expectancy 


between the two groups and the gap is a function of race. In those circumstances it is not 


clear how it can be said that the differential enjoyment does not arise from the law, but 


from “external” or “individual” circumstances. It appears to be simply the use of a “verbal 


formula which avoids the real and practical discrimination which flows as a result of the 


operation of” the provisions.145 On the same logic one could say that in Maloney the cause 


of the plaintiff’s differential enjoyment was her choice to live on Palm Island, rather than 


the impugned provisions. If Keane JA’s judgment in Aurukun suggests otherwise (which 


we doubt),146 it is not consistent with Maloney.  


 
141  See applicant’s primary submissions, paragraph 68.  


142  Maloney (2013) 252 CLR 168 at 297 [343(a)] (Gageler J). The justification to which his Honour 
referred at [343(b)] could be satisfied only if the law met the requirements of a special measure: at 
[347], [348]. 


143  See e.g. Commonwealth’s submissions, paragraphs 16, 28, 29, 35, 71, 92, 116, 123, 291. 


144  Commonwealth submissions, paragraphs 22, 35 (n 15). 


145  Sahak (2002) 123 FCR 514 at 516 [6] (North J). 


146  See Commonwealth’s submissions, paragraph 36 extracting Aurukun [2012] 1 Qd R 1 at 73-76 
[171]-[181] (Keane J). 
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D. NATURE OF THE RELEVANT HUMAN RIGHT 


65. As noted at the outset, the applicant and the represented persons are persons who satisfy 


the other qualification criteria in s 43 and the payability criteria in ss 44 to 47A of the SS 


Act.147 The relevant right is the right of persons who otherwise qualify for the pension 


(apart from reaching the pension age) to apply for and receive the age pension payable 


to them under the SS Act. 


66. The Commonwealth submits that if s 10(1) can be engaged in the manner contended for 


by the applicant, the applicant and the represented persons do not “enjoy” the relevant 


right to a “more limited extent”. A reason advanced for this contention is the 


Commonwealth’s submission that the age pension cannot be considered “in isolation” 


from other social security benefits.148 However, this submission should not be accepted 


for the following reasons. 


67. First, the parties agree that that “the right to social security includes the right to benefits 


that secure protection from old age, being the age pension”.149 However, the 


Commonwealth appears to complain that the applicant does not refer to the “full range of 


benefits” that the Commonwealth says may also secure protection from old age. The 


Commonwealth refers, by way of example, to the disability support pension, carer 


payment, parenting payment, youth allowance, Austudy payment, jobseeker payment and 


special benefit.150 


68. But this Court need not turn its mind to the “full range of benefits” that may be relevant to 


securing protection from old age, because Parliament has already done so in formulating 


the qualification criteria and the payability criteria that the Parliament regards as applying 


to the receipt of the age pension. 


68.1 Section 47 of the SS Act is entitled “Multiple entitlement exclusion”. In short it 


operates such that the age pension is not payable to a person where that person 


receives certain other specified benefits, including another “social security 


pension”, a “service pension” or a “veteran payment”. A “social security pension” 


is defined as an age pension, a disability support pension, a carer payment, a 


“pension PP (single)” (which is a type of parenting payment), a sole parent pension 


 
147  See Concise Statement, [1(e)], [12(b)]; Special Case, [14] and [19(c)]. 


148  Commonwealth’s submissions, paragraphs 9, 151(a), 154 to 201, 292(a). 


149  Concise Statement, [10]; Concise Response, [10]. Similarly, the Commonwealth submits that the 
age pension is “designed to provide income support to people who can no longer be expected to 
earn an income via employment due to age, and who do not have private means to fund an 
adequate standard of living”: Commonwealth’s submissions paragraph 229. 


150  Concise Response, [10]; Commonwealth’s submissions, paragraph 163. 
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or a special needs pension.151 Similarly, s 47A of the SS Act provides that the age 


pension is not payable for periods in which a person receives ABSTUDY payments 


in certain specified circumstances. 


68.2 Further, the amount of the age pension that is payable depends upon, among other 


things, the application of an income test to determine a person’s “income reduced 


rate”.152 This requires an assessment of a person’s “income”.153 Relevantly, 


excluded from “income” are amounts excluded under s 8(8). One such excluded 


amount is a payment under the SS Act.154 Section 8(8) also excludes from the 


definition of “income” other payments, allowances, supplements and benefits.  


68.3 A payment under the ABSTUDY scheme is also excluded from the income test.155 


This exclusion was intended to achieve equity in the treatment of ABSTUDY 


Scheme recipients and their partners (where applicable) with that of other income 


support recipients.156 


68.4 It is apparent that Parliament has considered and specified how other social 


security benefits are (and are not) to be taken into account, in determining whether 


a person is eligible to be paid the age pension and in determining the amount that 


person is to be paid. 


69. It follows that this Court is not required to “consider the right to the age pension in the 


context of the other benefits the social security regime provides”.157 The Parliament has 


attended to that task. It has catered for the “complex, interconnected system”158 of social 


security benefits in determining whether, and in what amount, the age pension should be 


paid. The Court need not, and should not, do so.159 The Commonwealth’s references to 


international materials take its argument in this respect no further.160 


 
151  SS Act, ss 23(1). 


152  SS Act, s 1064 (Module E―Ordinary income test). 


153  See SS Act, s 8(1), definition of “ordinary income” and “income”. 


154  SS Act, s 8(8)(a). 


155  SS Act, s 8(8)(zf). 


156  Explanatory Memorandum, Family and Community Services (2000 Budget and Related Measures) 
Bill 2000, p 1. 


157  Commonwealth’s submissions, paragraph 160. 


158  Commonwealth’s submissions, paragraph 165. 


159  Cf Commonwealth’s submissions, paragraphs 163, 164, 169. 


160  Commonwealth’s submissions, paragraphs 185 to 199. 
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70. The applicant’s case is not that there is a “guarantee” of entitlement to the pension.161 To 


the extent that the applicant and represented persons receive other social security 


benefits that Parliament considers relevant to qualify their right to receive the age pension 


or the amount to which they are entitled at any given time, it has set out in the SS Act how 


the age pension will be adjusted accordingly. The availability of other benefits under the 


social security regime that have been treated by Parliament as irrelevant to the age 


pension are therefore irrelevant for the determination of this case.162 Accordingly, the 


relevant human right in this case is the entitlement to the age pension. 


71. Secondly, and relatedly, it is worth noting that the Commonwealth’s submissions 


specifically consider s 16(1)(c) of the 1908 Act163 and refer to other historical race-based 


distinctions in legislation governing access to the age pension until 1966.164 The 


Commonwealth (correctly) submits that such race-based provisions restricting access to 


the age pension were of a type that would engage s 10(1) of the RD Act.165 It does not 


submit that it is not possible to determine whether s 10(1) would be engaged in this context 


without a complete understanding of the “full range of benefits” available to those persons 


at the time the race-based distinctions operated. 


72. Thirdly, to the extent that the Commonwealth supports its submission by references to 


more “unreasonable consequences”, these concerns are misplaced. The Commonwealth 


submits that the “pension age” is used extensively throughout the SS Act, “including in 


ways that are not directly connected with the administration of the age pension”.166 That 


is correct, but beside the point. As the Commonwealth notes, the applicant’s case is 


confined to establishing that the applicant and represented persons enjoy the relevant 


right to lesser extent than their non-Indigenous counterparts.167 If the applicant were to 


succeed in this case, the remedial operation of s 10(1) of the RD Act would go no further 


than to remedy the limited enjoyment identified by the applicant. Accordingly, if the Court 


were to redefine the “pension age” as a result, such redefinition could only relate to the 


applicant’s qualification for the age pension in accordance with the qualification and 


 
161  Cf Commonwealth’s submissions, paragraph 211. 


162  Applicant’s primary submissions, paragraph 12. Cf Commonwealth submissions, paragraph 197. 


163  Which stated that “Asiatics”, “aboriginal natives of Australia” and others “shall not be qualified” to 
receive the age pension. 


164  Commonwealth’s submissions, paragraph 221, 226. See also, applicant’s primary submissions, 
paragraph 20.1. 


165  Commonwealth’s submissions, paragraph 221. 


166  Commonwealth’s submissions, paragraph 170. 


167  Commonwealth’s submissions, paragraph 181. 
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payability criteria. It would not change the “pension age” for the purpose of calculating a 


person’s entitlement to other income support payments. 


73. Rather, the remedial operation of s 10(1) will: 


73.1 alter the “pension age” for the purposes of s 43 such that the applicant and 


represented persons (and, as the Commonwealth submits, other Indigenous men) 


will be entitled to be paid the age pension from the age determined by the Court 


(the adjusted age); 


73.2 the adjusted age will be the relevant age for the purposes of determining the 


amount of the age pension that is payable to those persons; and 


73.3 the adjusted age will not be relevant to determining their entitlement to other 


income support payments. As such, the “unintended harmful consequences” 


identified by the Commonwealth at paragraph 176 will not arise in relation to other 


income support payments. And the consequences it refers to at paragraphs 177 


to 184 of the Commonwealth’s submissions will not arise. The adjustment age will 


not be the “pension age” as it applies to the qualification criteria for other income 


support payments or the qualification rules for the seniors health card. 


74. In any event, even if the operation of s 10(1) modified the “pension age” for the purposes 


alleged by the Commonwealth it would not have any “unreasonable consequences”. It 


would do no more than apply the statutory scheme established by the SS Act to the 


applicant and represented persons upon reaching their (modified) “pension age” in the 


same way it applies to any other person upon reaching their applicable “pension age”. 


There is nothing unreasonable or perverse about that. 


75. The perceived unreasonable consequences identified by the Commonwealth provide no 


basis upon which to depart from the conclusion that the relevant human right, as identified 


by the applicant, is a right protected by s 10(1). And it is that right which falls to be 


considered by this Court for the purposes of determining whether the applicant and the 


represented persons experience a more limited enjoyment of it for the purposes of 


s 10(1).168 


 
168  Cf Commonwealth’s submissions, paragraphs 200 to 201. 
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E. DETERMINING “MORE LIMITED” ENJOYMENT 


76. The extent of enjoyment of the relevant right must be considered in light of its purpose, 


being to secure protection from economic vulnerability in old age (see [67] above). 


Accordingly, the extent of the enjoyment of this right is determined by: 


76.1 a person’s capacity to access the age pension; 


76.2 the rate or amount of the age pension a person receives; and 


76.3 the period of time over which a person receives the age pension in their old age, 


in order to protect them from that economic vulnerability. 


77. As to the first element, somewhat paradoxically, given its criticism of the ABS Life 


Tables,169 the Commonwealth’s position appears to be that the ABS Life Tables show that 


Indigenous men aged 65 “will live” for another 15.8 years and therefore “will reach” the 


pension age of 67.170  


78. As to the second element, the rate or amount of the age pension payable, (leaving aside 


the pension age pre-condition) both parties accept that this is to be determined by the 


applicable provisions of the SS Act.171 As noted above, the applicant and the relevant 


persons are taken to have met the payability criteria. Accordingly, the observation that as 


a general proposition “some people will not receive the age pension despite attaining 


pension age” is beside the point.172  


79. The Commonwealth disputes that the third element is a measure of enjoyment of the 


relevant right.173 However, a large part of the Commonwealth’s submissions as to limited 


enjoyment appear to be based on a misunderstanding of the applicant’s submission in 


this regard. 


 
169  Cf, in particular, Commonwealth’s submissions, paragraph 260. 


170  Commonwealth’s submissions, paragraph 33 (emphasis in original). 


171  Note that the Commonwealth’s hypothetical at paragraph 253 is misconceived. While it may be 
“appropriate” (as the Commonwealth posits) for Indigenous persons in a certain age group to 
receive a higher rate of pension than non-Indigenous persons, reflecting the fact that non-
Indigenous people have higher initial sources of income, it does not follow that s 10 would be 
engaged to the benefit of such non-Indigenous men. The enjoyment of the right must be considered 
in the context of its purpose (here, in the Commonwealth’s own words, “to provide an income safety 
net”). A person receiving a lower rate of pension because they have more assets (and 
consequently are in less need of support) is not experiencing any limitation on the enjoyment of 
the right. 


172  Commonwealth’s submissions, paragraph 214. 


173  Commonwealth’s submissions, paragraphs 10, 151(b), 203. 
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79.1 The applicant does not submit that the relevant right is a right for “a particular 


duration” or a “particular period of time”174 nor does he submit that the receipt of 


the age pension of a particular amount, or indeed of any amount, is 


“guaranteed”.175 The issue is the entitlement of the applicant and the represented 


persons to enjoy the relevant human right to the same extent as their non-


Indigenous counterparts. Insofar as duration is concerned, the duration is the 


period commencing with a person reaching the pension age determined in 


accordance with s 10(1), continuing for so long as the person satisfies the 


qualification and payability criteria and terminating on the person’s death. 


79.2 Nor does the applicant assume that all people become eligible to receive the age 


pension upon reaching pension age.176 Again, it is critical to note that the applicant 


and the represented persons are persons who (but for the pension age) would 


meet the qualification criteria and the payment criteria. The applicant and the 


represented persons experience a lesser enjoyment of the relevant human right 


because, given the requirement to reach the pension age before they can access 


that right, they will be entitled to apply for and receive (and therefore enjoy) the 


age pension (to the extent it is payable under the Act) for a lesser duration than 


their non-Indigenous counterparts. Self-evidently, the gap in life expectancy 


means that the end of working life arrives sooner for Aboriginal and Torres Strait 


Islander Australians than it does for their non-Indigenous counterparts. That fact 


is confirmed by the agreed “significant difference” in health-adjusted life 


expectancy — that is, the difference in expected years lived in full health and ill 


health, with Indigenous males born in 2018 expected to live 15.2 fewer years in 


full health than non-Indigenous males.177 To exclude that element from the 


consideration of the extent of enjoyment is artificial, in that it requires a 


consideration of the relevant human right without a consideration of its purpose.  


79.3 The applicant accepts that the legislative history reflects that there is a link 


between the pension age and anticipated working life.178 The applicant’s point is 


 
174  Cf Commonwealth’s submissions, paragraphs 204, 214, 228, 246, 249, 251 (emphasis added). 


175  Cf Commonwealth’s submissions, paragraphs 211, 246. 


176  Commonwealth submissions, paragraph 211. 


177  Special Case, [32]-[33]. 


178  Commonwealth’s submissions, paragraph 233, 234. 
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that the same history also reflects that anticipated working life was connected to 


anticipated life expectancy,179 a matter accepted by Commonwealth.180 


80. Further, the applicant accepts that the Harmer Review proceeded on the basis that limiting 


the duration that a person would rely on the age pension would improve retirement 


outcomes,181 and that this was one of the reasons for the increase in the pension age. 


The applicant’s point is that, as with the improvements in life expectancy, these underlying 


assumptions are not equally as correct for Aboriginal and Torres Strait Islander 


Australians as they are for their non-Indigenous counterparts.182 


F. SUFFICIENCY OF ABS STATISTICS 


81. The Commonwealth also submits that the life expectancy statistics from the ABS Life 


Tables do not provide an adequate evidential basis to provide a measure of the 


adjustment of legal rights that s 10(1) requires once enlivened.183 Those submissions 


should be rejected. 


82. First, and importantly, the ABS Life Tables (specifically Tables 1 and 18) are the only 


statistics published by the ABS that measure the gap in life expectancy between 


Indigenous and non-Indigenous Australians. They constitute the best available evidence 


on that issue. 


83. More generally, ABS statistics have often been relied upon in the RD Act context. For 


example, in Payne v Long184 and R v Grose185 ABS statistics were relied upon in 


determining the question of special measures. Likewise, in Maloney, population statistics 


were considered in order to determine the effect of the law on Aboriginal Australians.186 


84. The Commonwealth’s specific objections to the use of such statistics in this proceeding 


can be dealt with in short form: 


84.1 Paragraphs 274-276: It may be accepted that the ABS Life Tables show the gap 


in average life expectancy based on men who were aged 65 between 2015 and 


 
179  Applicant’s primary submissions, paragraphs 19 to 32. 


180  Commonwealth’s submissions, paragraph 247, 249. 


181  Commonwealth’s submissions, paragraph 246. 


182  Applicant’s primary submissions, paragraphs 32, 33. 


183  Commonwealth’s submissions, paragraphs 12, 17, 151(c), 271 and 292(c). 


184  Payne v Long [2019] FCA 1765 (affirmed on appeal in Payne v Long (2020) 280 FCR 362). 


185  R v Grose (2014) 240 A Crim R 409. 


186  See Maloney (2013) 252 CLR 168 at 262 [256] (Gageler J) and 223 [140] (Kiefel J). 
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2017, and there is a possibility that the difference in life expectancy has changed. 


But it does not follow that the ABS Life Tables cannot be relied upon by the Court. 


The Commonwealth accepts that the ABS Life Tables are how “[t]he 


Commonwealth measures the gap in life expectancy between Aboriginal and 


Torres Strait Islander Australians and non-Indigenous Australians”,187 and that 


(assuming the data is sufficiently reliable) it establishes “a probability of lesser 


enjoyment of a duration of the right to the age pension”.188 As the applicant has 


explained above, the ABS Life Tables are the best evidence currently available of 


the difference in life expectancy. It is open to the Court to draw inferences on the 


balance of probabilities based on that evidence. 


84.2 Paragraphs 277-278: It is an agreed fact that based on the data available between 


2006 to 2018, “the gap in life expectancy has not narrowed”.189 It is not open to the 


Commonwealth to now resile from that fact, if that is what this submission is 


attempting to do.190 In any event, the ABS Life Tables expressly caution that its 


estimates showing a small improvement in life expectancy estimates and a 


reduction in the gap (upon which the submission relies) “should be interpreted with 


considerable caution as the population composition has changed”.191  


84.3 Paragraphs 279-283: The data in the ABS Life Tables (Tables 20 to 26) says (and 


therefore “suggests”) nothing about the life expectancy of 65 year old Indigenous 


men in different geographical areas. And critically, those Tables provide no 


information at all about the difference in life expectancy between those men and 


their non-Indigenous counterparts. The Commonwealth’s suggestion that “there is 


likely to be some variation in the gap in life expectancy” depending upon 


geographic location is pure speculation.192 The same point may be made regarding 


the differences in Indigenous life expectancy based on socio-economic status 


(Tables 27 to 30).193 There can be no serious dispute that the ABS Life Tables 


 
187  Special Case, [22]. 


188  Commonwealth’s submissions, paragraph 260. 


189  Special Case, [26]. 


190  Commonwealth’s submissions at paragraph 277 relevantly state “…whilst the Commonwealth 
does not dispute that the gap between the mortality rates of Indigenous and non-Indigenous men 
has not narrowed between 2006 to 2018, this does not mean that there has not been a narrowing 
of the average life expectancy gap between the Applicant and his non-Indigenous counterparts.” 


191  Life Tables 3/61.  


192  Cf Commonwealth’s submissions, paragraph 280. 


193  Commonwealth’s submissions, paragraphs 281 to 283.  
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relied upon by the applicant (Tables 1 and 18) remain the best available evidence 


of the gap in life expectancy.  


84.4 Paragraph 284: It is also an agreed fact that the gap in life expectancy is a function 


of race, and the parties have agreed the many facts that illuminate that 


connection.194 In those circumstances it is not to the point that, self-evidently, each 


individual’s life expectancy may be a product of a range of factors and can only be 


determined upon death (see paragraph 56 above). 


84.5 Paragraph 285: The Commonwealth refers to statements from the ABS to the 


effect that the statistics in the ABS Life Tables are not “perfect”. That may be 


accepted, but the submission does not advance the Commonwealth’s case: 


(a) According to the ABS Life Tables, the percentage of deaths for which 


Indigenous status is unknown has decreased over time and was 0.6% 


in 2017, but “very likely” includes some Aboriginal and Torres Strait 


Islander deaths.195 There is no suggestion that non-Indigenous deaths 


have been recorded as deaths of Aboriginal and Torres Strait Islander 


Australians. It follows that the number of deaths of Aboriginal and Torres 


Strait Islander Australians is likely understated, which in turn (all things 


being equal) would result in the ABS Life Tables overestimating 


Indigenous life expectancy (and therefore understating the true gap). 


(b) While it may be accepted that there are complexities in determining 


death rates of the relevant population of Indigenous people, the ABS 


Life Tables make clear that extensive and principled efforts have been 


undertaken to deal with known issues, to mitigate inaccuracies and to 


ensure the integrity of the life expectancy estimates. The 


Commonwealth does not identify any specific issue with the Life Tables’ 


accuracy and has not referred to any evidence of any specific problems 


with the accuracy of the Tables upon which the applicant relies. In those 


circumstances, the Court can have confidence that the Life Tables are 


for the purposes of this case accurate and able to be relied upon. 


 
194  Special Case, [26]-[91]. The Commonwealth considers those agreed facts to be irrelevant to the 


determination of the question of law: Special Case, [1(b)]. 


195  Life Tables 21/61. 
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85. Facts relevant to the fulfilment of the conditions for the application of s 10 are “legislative 


facts”.196 The “ultimate criterion governing the use of information from any source is that 


a court is able to consider the material sufficiently probative of the legislative fact to be 


found”,197 here the lesser enjoyment of the relevant human right. The ABS Life Tables 


upon which the applicant relies are “official” and “public or authoritative”, which is 


“desirable”.198 In fact, the ABS Life Tables upon which the applicant relies are official 


published statistics which are in a “special category” of “official facts”.199 They are 


sufficient to support the inference of limited enjoyment of the relevant human right for 


which the applicant contends.  


G. SAME INTEREST 


86. As with its approach to s 10(1), the Commonwealth submits that the Court should take a 


narrow view of the scope of r 9.21 of the Federal Court Rules 2011 (Cth). In essence, the 


Commonwealth submits that the applicant represents no person because any interest by 


persons in the proposed representative group would depend upon them making a claim 


at a future time and satisfying the qualifying criteria and the payability criteria at that future 


time.200 But the same interest in the present context is concerned with determining when 


the entitlement to make a claim arises rather than with the making of the claim. 


87. The question for this Court is one of construction of the term the “same interest” for the 


purpose of r 9.21(1). Of course, in approaching that task it is critical to interpret the rule 


giving preference to an interpretation that would best achieve its purpose.201 The purpose 


of s 9.21 is to facilitate the administration of justice. When considering the comparable 


provision in in the Supreme Court Rules 1970 (NSW), Part 8, rule 13(1) Mason CJ, Deane 


and Dawson JJ in Carnie v Esanda Finance Corp Ltd concluded:202 


All that this sub-rule requires is numerous parties who have the same interest. The sub-rule is 
expressed in broad terms and it is to be interpreted in the light of the obvious purpose of the 
rule, namely, to facilitate the administration of justice by enabling parties having the same 
interest to secure a determination in one action rather than in separate actions. 


 
196  Maloney (2013) 252 CLR 168 at 299 [354] (Gageler J). 


197  Maloney (2013) 252 CLR 168 at 299 [353] (Gageler J). See also R v Grose (2014) 240 A Crim R 
409 at 435 [92] (Gray J, Sulan and Nicholsan JJ, concurring).  


198  Maloney (2013) 252 CLR 168 at 299 [353] (Gageler J). See also Re Day (2017) 91 ALJR 262, [23] 
(Gordon J).  


199  Thomas v Mowbray (2007) 233 CLR 307 at 482-483 [526] (Callinan J). 


200  Commonwealth’s submissions, paragraphs 321, 322. 


201  Acts Interpretation Act 1903 (Cth), s 15AA; Legislation Act 2003 (Cth), s 13(1)(a). 


202  Carnie (1995) 182 CLR 398 at 404 (emphasis added). See also, Carnie (1995) 182 CLR 398 at 
408 (Brennan J), at 415–20 (Toohey and Gaudron JJ), 427–30 (McHugh J). 
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88. Similarly, in respect of the predecessor to r 9.21,203 it was said that such rules were “to be 


treated as being not a rigid matter of principle but a flexible tool of convenience in the 


administration of justice”.204  


89. The Commonwealth’s submission that the applicant and the represented persons do not 


have the same interest relies on this Court adopting a narrow approach to r 9.21, and 


should be rejected.  


90. First, the relief sought by the applicant includes a declaration that the Applicant and the 


represented persons “enjoy the entitlement to apply for and receive the age pension to a 


more limited extent than non-Indigenous men in Australia in the same age group”.205 


Currently, on the face of the legislation, neither the applicant nor the represented persons 


are entitled to apply for and receive the age pension. Their common interest at the time 


the proceeding commenced was not dependent upon the represented persons making a 


successful claim at some point in the future; the common interest was in determining when 


that entitlement arises (and, because of the definition of represented persons, to then 


receive that pension to the extent that the statutory criteria permits).206 That is sufficient 


to create a “community of interest” in the sense referred to in Carnie.  


91. Secondly, the Commonwealth’s purported analogy to Campbells Cash and Carry Pty Ltd 


v Fostif Pty Ltd207 is inapt. In that case, the plaintiff sought to represent only persons “who 


actively chose to be bound”, in circumstances where nobody had done so, and sought no 


orders that could bind any other person.208 Significantly, and unlike in Carnie, no 


declaratory relief was sought on behalf of the represented persons209 — a matter Callinan 


and Heydon JJ described as “a crucial factor” in the outcome in Carnie.210 Here, the 


necessary community of interest is founded on the common entitlement asserted by the 


applicant, and (as in Carnie) declaratory relief is sought which will affect all represented 


persons. 


 
203  The former Order 6, rule 13 of the now repealed Federal Court Rules 1979 (Cth). 


204  Bright v Femcare (1999) 166 ALR 743 at 752.30 (Lehane J). 


205  Amended Originating Application, [1(a)] (emphasis added). See also Question 2: Special Case, 
[100]. 


206  Cf Commonwealth’s submissions at [322]. 


207  Fostif (2006) 229 CLR 386. 


208  Fostif (2006) 229 CLR 386 at [58]-[59] (Gummow, Hayne and Crennan JJ). 


209  Fostif (2006) 229 CLR 386 at [58] (Gummow, Hayne and Crennan JJ); [216] (Callinan and Heydon 
JJ). 


210  Fostif (2006) 229 CLR 386 at [225] (Callinan and Heydon JJ). 
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92. Thirdly, and in any event, the Commonwealth’s narrow approach is contrary to the 


“obvious purpose of the rule” referred to above. On the applicant’s case, the Court will 


determine the claimed entitlement for all represented persons in a single proceeding. By 


contrast, it would not facilitate the administration of justice to require all represented 


persons to lodge a claim for the age pension, which on the face of the legislation would 


be futile, and then bring their own individual claims under s 10.  


93. This case, like that of O’Donnell, is one in which the plaintiff and represented persons 


have a “community of interest” in the determination of the questions of law before the 


Court in this proceeding211 — being the engagement of the remedial operation of s 10(1).  


H. OTHER MATTERS 


94. The applicant is giving further consideration to the Commonwealth’s submissions at [296] 


that the represented persons should extend to Indigenous men born between 1 January 


1957 and 31 December 1957 and at [288]-[291] as to the need for the applicant’s 


alternative argument to be the subject of amendment to the Amended Originating 


Application and the Special Case. 


95. The applicant will seek to resolve those matters with the Commonwealth and apply to 


Mortimer J for any necessary amendments. As those amendments will not raise any new 


facts or arguments that have not already been presented, they will not require any further 


written submissions.  


I. DISPOSITION 


96. For the reasons developed above, and in the applicant’s primary submissions, the Court 


ought answer the questions in the Special Case as submitted by the applicant at 


paragraph 77 of his primary submissions. 


Date: 10 October 2022 


RON MERKEL KC 


TIM FARHALL 


RACHEL AMAMOO 


Counsel for the applicant 


 
211  See applicant’s primary submissions, paragraph 73 to 75. 
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