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| Marlia Ruth Saunders, of Level 14, 60 Martin Place Sydney NSW 2000, Lawyer, affirm:

1.

2.

| am a Partner at Thomson Geer, solicitors for the First Respondent.
| am authorised to make this affidavit on behalf of the Respondents.

I make this affidavit from my own knowledge, except where | have stated otherwise.
Where | depose to matters on information given to me, | believe that information to be

true and correct.

This affidavit is made in support of the Respondents' application for orders that the
Appellant provide security for the Respondents' costs of the appeal proceeding pursuant
to s 56 of the Federal Court of Australia Act 1976 (Cth) (Act) and r 36.09 of the Federal
Court Rules 2011 (Cth).

In referring to the Respondents' legal costs in this proceeding, | do not intend to and am
not instructed to waive the Respondents' right to legal professional privilege.

Experience in running litigation

6.

7%

| was admitted as a solicitor of the Supreme Court of New South Wales in May 2005.

In the 19 years since my admission as a solicitor, | have practised in the areas of
commercial litigation and dispute resolution in various jurisdictions, including the Federal
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Court of Australia, the Supreme Court of New South Wales, the District Court of New
South Wales, the Supreme Court of the Australian Capital Territory, the Supreme Court
of Queensland, the Supreme Court of South Australia, the District Court of South
Australia and the Supreme Court of Western Australia.

During that time, | have been actively involved in the day-to-day running of over 40
defamation litigation matters, including a number of appeals.

In the appeals | have been involved in, | regularly provide estimates of costs that my
clients are likely to incur in respect of the appeal. When preparing such costs estimates,
| consider:

(a) the number and type of tasks that will need to be undertaken in the period covered
by the estimate;

(b) the time that is likely to be required to undertake those tasks, based on their size
and complexity;

(c) the number and level of experience and skill of people that will be required to
undertake and complete identified tasks; and

(d) the charge out rates of the people, including counsel and experts, who are
required to undertake and complete the identified tasks.

Overview of the proceedings below

10.

11.

12.

From 22 November 2023 to 5 April 2024, the proceeding below was heard before the
Honourable Justice Lee of the Federal Court across 26 days of trial. The Appellant
called five witnesses and the Respondents called 28 lay witnesses and three expert
witnesses (although one expert report was not tendered because the parties instead
tendered agreed facts). Approximately 1,000 documents were tendered by the parties.
On 15 April 2024, Justice Lee handed down his reasons for judgment in Lehrmann v
Network Ten Pty Limited [2024] FCA 369 (Primary Judgment).

On 10 May 2024, Justice Lee made orders in respect of costs following the Primary
Judgment: Lehrmann v Network Ten Pty Limited [2024] FCA 486 (Costs Judgment).

In respect of the Costs Judgment, his Honour ordered the Appellant pay the
Respondents' costs of the proceeding below as follows (Costs Order):

(a) the ordinary basis for the costs incurred in relation to the defence of statutory
qualified privilege pursuant to s 30 of the Defamation Act 2005 (NSW)
(Defamation Act), other than costs in relation to affidavits specified in paragraph 2
of the Costs Order which are not recoverable; and

(b) the indemnity basis for any other costs of or incidental to the proceeding.
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13.

14.

Up to and including 31 May 2024, the First Respondent's total recoverable costs of the
proceeding below under the Costs Order are approximately $3,100,000.00 (exclusive of
GST).

On 20 June 2024, the First Respondent made an application for a lump sum costs order
in the amount of $2,000,000.00 (exclusive of GST).

Grounds of appeal / Prospects of success on the appeal

15.

On the basis of my review of the Appellant's Notice of Appeal filed on 31 May 2024
(Appeal):

(a) the Appellant raises a number of grounds of appeal which relate largely to
questions of fact, rather than substantial questions of law; and

The impecuniosity of the Appellant

16.

17.

18.

19.

The Appellant is an individual.

In August 2021, the Appellant was charged in the Australian Capital Territory with sexual
intercourse without consent.

On 4 June 2023, an interview with the Appellant was broadcast on 7News Spotlight
(First Lehrmann Spotlight Program) in which the Appellant said:

(a) "l don't have any money;"

(b) "I'm not trying to be a millionaire out of this, in any way. In fact, the opposite. I'm
trying to pay my lawyers, I'm trying to pay back my mum and my uncle and others
who have supported me;" and

(c) "It's inspirational stuff to see these lawyers take pity on someone, they saw the
system failing someone, the media failing someone, and they just, you know,
they're not interested in money."

A copy of a transcript of the First Lehrmann Spotlight Program is annexed and marked
"MRS-1".

On 9 June 2023, the Respondents obtained raw footage of the First Lehrmann Spotlight
Program via a subpoena issued to Seven Network (Operations) Limited on 1 June 2023,
in which the Appellant said:

(a) "I have a list of debt to people as thick as the Bible";

(b) "The lawyers...they've all done it for free",

WA
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(c) "My solicitor Kamy Saeedi...kept an account of what | owe them. | think it's
upwards of a million dollars now";

(d) "Steve Whybrow, he, he, never expects to be paid;"
(e) Interviewer: "[Mr Whybrow's] doing it pro bono?" Mr Lehrmann: "Yeah;"
(H "[My psychologist is] doing it for free. Bulk billing";

(g) "With respect of [the Nationwide News Pty Ltd] settlement, | don't see a cent of it.
It's for my legal costs;"

(h) "l need funds to pay my lawyers;" and
(i) "lI've got over a million dollars in legal fees."

A copy of the transcript of the raw footage of the First Lehrmann Spotlight Program is
annexed and marked "MRS-2".

20. On 13 August 2023, an interview with the Appellant was broadcast on 7News Spotlight
(Second Lehrmann Spotlight Program) in which the Appellant said: "l need to
consider the very real possibility that | may never work again." A copy of the transcript
of the Second Lehrmann Spotlight Program is annexed and marked "MRS-3".

&% On 14 August 2023, an interview with the Appellant was broadcast on Sunrise in which
the Appellant said: "I'm virtually unemployable”. A copy of the transcript of the Sunrise
interview is annexed and marked "MRS-4".

22. On 7 September 2023, Thomson Geer, on behalf of the First Respondent, sent a letter
to Mark O'Brien Legal (MOBL), then the lawyers for the Appellant, enquiring whether the
Appellant had engaged a litigation funder. This letter is annexed and marked "MRS-5".

23. On 12 September 2023, MOBL sent a letter to Thomson Geer advising that the
Appellant had not engaged a litigation funder. A copy of this letter is annexed and
marked "MRS-6".

24. On 17 April 2024, the First Respondents issued a Notice to Produce to the Appellant. A
copy of the Notice to Produce is annexed and marked "MRS-7".

25. On 8 May 2024, at the return of the Notice to Produce, the Appellant produced, inter alia,
a Costs Disclosure and Conditional Costs Agreement with MOBL. Under the costs
agreement, the Appellant was not liable to pay for any costs and disbursements in the
proceeding below unless he was successful in that proceeding. A copy of the costs
agreement is annexed and marked "MRS-8".

26. During the 8 May 2024 hearing, in relation to whether there was any agreement by a
third party to pay the Appellant's costs, the solicitor appearing for the Appellant stated:

Legal/86851520_4 &“r M'\%.N\/S\t_,»



27

28.

29.

30.

31.

32.

“there is none such agreement”. Annexed and marked "MRS-9" is a transcript from the
8 May 2024 hearing.

On 5 June 2024, | caused to be undertaken a search of the various State and Territory
land registers for any real property owned by the Appellant. Nil results were returned. A
copy of a National Property Ownership search for the Appellant is annexed and marked
"MRS-10".

On 7 June 2024, Thomson Geer sent a letter to the Appellant which outlined the First
Respondent's concerns as to the ability of the Appellant to satisfy any costs order that
may be made against him in the event of the First Respondent successfully defending
the appeal and sought his agreement to pay security for costs. A copy of this letter is
annexed and marked "MRS-11".

On 20 June 2024, the Appellant sent a letter to Thomson Geer, declining to pay security
for costs. A copy of this letter is annexed and marked "MRS-12".

In all the circumstances, | consider that the Appellant has no capacity to pay his existing
liabilities arising from the Primary Judgment or the Costs Judgment, let alone any costs
which may be ordered against him in the Appeal.

I am concerned that, should the Respondents succeed in defending the Appeal, the
Appellant will not be able to satisfy any costs order awarded in their favour.

Accordingly, | am instructed to seek security for costs from the Appellant in respect of
the costs of the Appeal on terms set out in the Interlocutory Application.

Estimate of costs to be incurred by the First Respondent

33.

| have prepared an estimate of the solicitor/client costs and disbursements likely to be
incurred by the First Respondent in defending the Appeal based on my experience of

similar matters, as follows:

Item Task description Estimate

Professional fees

Pleadings and preliminary matters

1 Revng—:»wmg and considering Notice of Appeal filed by $5.000.00
Applicant

2 Taking instructions (including conferences with client and $10.000.00
counsel, and reviewing submissions and transcript) 2 ’

3 Preparing Notice of Contention $15,000.00

“ Reviewing the Second Respondent's Notice of Contention $5,000.00

W
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Case management
Corresponding with other parties regarding draft orders and
2 procedural matters $5,000.00
Corresponding with the Court regarding case management
6 and orders #9,000.00
Attendance on client to obtain instructions on ongoing
5 conduct of the matter $5,000.00
Appeal books
8 Liaising with other parties regarding preparation of appeal $10,000.00
books
9 Preparation of appeal books $10,000.00
Submissions
Preparing written submissions, including liaising with
19 counsel and client 1200000
Reviewing other parties' submissions, including providing
1 advice to client #10:000.00
Appeal hearing
Preparing for appeal hearing, including conferring with
1= counsel and client (estimated 2 days) $20,000.00
13 Attendance at appeal hearing to instruct counsel (estimated $30,000.00
3 days)
Subtotal $145,000.00
Disbursements
14 Senior Counsel's fees ($11,000 per day, estimated 8 days $88.000.00
for advice, preparation for and attendance at appeal hearing) e
15 Junior Counsel's fees ($4,000 per day, estimated 8 days for $32.000.00
advice, preparation for and attendance at appeal hearing) e
16 Fee for transcript of appeal hearing $7,500.00
Subtotal $127,500.00
Total — professional fees and dishursements $272,500.00

34. My estimate is based on the following assumptions:

(a) most of the work in this matter will be undertaken by either Conor O'Beirne, a
Senior Associate at Thomson Geer, under my supervision, Counsel, or by myself
with some assistance from an Associate or Lawyer. The hourly rates (excluding
GST) of the solicitors for the First Respondent are as follows:

(iy Partner: $730 per hour;
(i) Senior Associate: $530 per hour;

(i) Associate: $435 per hour; and
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35.

(iv) Lawyer: $395 per hour.

(b) the First Respondent has retained Dr Matt Collins KC and Tim Senior of counsel.
Dr Collins' daily and hourly rate is $11,000 and $1,100 respectively (excluding
GST). Mr Senior's daily and hourly rate is $4,000 and $400 respectively (excluding
GST);

(c) the appeal hearing will be at least 3 days, having regard to the nature of the issues
and volume of the evidence in the proceeding below; and

(d) the Appellant will be self-represented at the appeal which will add to the burden on
the First Respondent's legal representatives, including by undertaking some tasks
ordinarily undertaken by an appellant’s solicitors (such as the preparation of the
appeal book), and the likely length of the appeal hearing.

In my experience, in the event that the First Respondent is successful and a costs order
is made in its favour on the ordinary basis, it would likely obtain a costs order on final

costs assessment of;

(@) 70% of the relevant solicitor/client costs incurred, which equates to approximately
$101,500.00 (excluding GST); and

(b) between 90% to 95% of their Counsels' relevant fees and other disbursements,
which equates to approximately $117,937.50 (excluding GST) if the median of
92.5% is used),

which totals $219,437.50.

Estimate of costs to be incurred by the Second Respondent

36.

37.

38.

The First Respondent, as her employer, is obliged to indemnify the Second Respondent
in respect of legal costs and expenses of the appeal which are properly incurred by her

and reasonable in amount.

The Second Respondent has filed a Notice of Contention and | am informed by her
solicitors, Gillis Delaney Lawyers, and believe that she intends to appear and advance
argument at the hearing of the appeal.

| am informed by her solicitors, Gillis Delaney Lawyers, and believe that they estimate
the solicitor/client costs and disbursements likely to be incurred by the Second
Respondent in defending the Appeal based on their experience of similar matters, are as
follows:

\ Wpn N
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Item Task description Estimate
Professional fees
Pleadings and preliminary matters
Reviewing and considering Notice of Appeal filed by
1 Applicant $5,000.00
5 Taking instructions (including conferences with client and $10.000.00
counsel, and reviewing submissions and transcript) Pt o
3 Preparing Notice of Contention $15,000.00
Case management
Corresponding with other parties regarding draft orders and
4 procedural matters $5,000.00
Corresponding with the Court regarding case management
? and orders $5,000.00
Attendance on client to obtain instructions on ongoing
8 conduct of the matter $5,000.00
Appeal books
; Liaising with other parties regarding preparation of appeal $10,000.00
books
8 Preparation of appeal books $10,000.00
Submissions
Preparing written submissions, including liaising with
. counsel and client $15,000.00
Reviewing other parties' submissions, including providing
1 advice to client $5,000.00
Appeal hearing
Preparing for appeal hearing, including conferring with
H counsel and client (estimated 2 days) $20,000.00
12 Attendance at appeal hearing to instruct counsel (estimated $30,000.00
3 days)
Subtotal $125,000.00
Disbursements
13 Senior Counsel's fees ($9,000 per day, estimated 6 days for $54.000.00
advice, preparation for and attendance at appeal hearing) ot
14 Junior Counsel's fees ($3,500 per day, estimated 7 days for $24.500.00
advice, preparation for and attendance at appeal hearing) e
Subtotal $78,500.00
Total —/m)ofessional fees and disbursements $203,500.00
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10

The First Respondent does not concede that the costs set out above would be properly incurred
by the Second Respondent or reasonable for the purposes of the indemnity.

Affirmed by the deponent )

at Melbourne ; "

KTons )y “Signature of deponent
on 21 June 2024 )

Before

. W

Signt:?fﬁess ¥ o
Cono ard Austin O'Beirne
Solicitor

Level 23, 525 Collins Street, Melbourne VIC 3000
An Australian Legal Practitioner within the meaning of the Legal Profession Uniform Law
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Annexure Certificate

No.  NSD701 of 2024

Federal Court of Australia
District Registry: New South Wales
Division: General

BRUCE LEHRMANN
Appellant

NETWORK TEN PTY LIMITED ACN 052 515 250 and another
Respondents

This is annexure marked "MRS-1" referred to in the affidavit of MARLIA RUTH SAUNDERS
affirmed on 21 June 2024 before me:

Signature ard\Austin O'Beirne
Solicitor
Level 23, Collins Street

Melbourne VIC 3000
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Annexure Certificate

No. NSD701 of 2024

Federal Court of Australia
District Registry: New South Wales

Division: General

BRUCE LEHRMANN
Appellant

NETWORK TEN PTY LIMITED ACN 052 515 250 and another
Respondents

This is annexure marked "MRS-2" referred to in the affidavit of MARLIA RUTH SAUNDERS
affirmed on 21 June 2024 before me:

Pl

Signatur o‘féono dward Austin O'Beirne
Solicitor

Level 23, 525 Collins Street
Melbourne VIC 3000
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Annexure Certificate

No. NSD701 of 2024

Federal Court of Australia
District Registry: New South Wales

Division: General

BRUCE LEHRMANN
Appellant

NETWORK TEN PTY LIMITED ACN 052 515 250 and another
Respondents

This is annexure marked "MRS-3" referred to in the affidavit of MARLIA RUTH SAUNDERS
affirmed on 21/lune 2024 before me:

P

Signature pf Corior Edward Austin O'Beirne

Solicitor
Level 23, 525 Collins Street
Melbourne VIC 3000
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Annexure Certificate

No. NSD701 of 2024

Federal Court of Australia
District Registry: New South Wales
Division: General

BRUCE LEHRMANN
Appellant

NETWORK TEN PTY LIMITED ACN 052 515 250 and another
Respondents

This is annexure marked "MRS-4" referred to in the affidavit of MARLIA RUTH SAUNDERS
affirmed on 21 June 2024 before me:

A R

Sign!aﬂﬁof Conor Edward Austin O'Beirne
Solicitor

Level 23, 525 Collins Street

Melbourne VIC 3000
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Annexure Certificate

No. NSD701 of 2024

Federal Court of Australia
District Registry: New South Wales

Division: General

BRUCE LEHRMANN
Appellant

NETWORK TEN PTY LIMITED ACN 052 515 250 and another
Respondents

This is annexure marked "MRS-5" referred to in the affidavit of MARLIA RUTH SAUNDERS
affirmed on 21 June 2024 before me:

il

Signa@e'{conor Edward Austin O'Beirne
Solicitor

Level 23, 525 Collins Street

Melbourne VIC 3000
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Annexure Certificate

No.  NSD701 of 2024

Federal Court of Australia
District Registry: New South Wales
Division: General

BRUCE LEHRMANN
Appellant

NETWORK TEN PTY LIMITED ACN 052 515 250 and another

Respondents

arked "MRS-6" referred to in the affidavit of MARLIA RUTH SAUNDERS
2024 before me:

This is annexure
affirmed on

Signature of‘C/onor Edward Austin O'Beirne
Solicitor

Level 23, 525 Collins Street

Melbourne VIC 3000
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Annexure Certificate

No.  NSD701 of 2024

Federal Court of Australia
District Registry: New South Wales

Division: General

BRUCE LEHRMANN
Appellant

NETWORK TEN PTY LIMITED ACN 052 515 260 and another
Respondents

This is annexure Marked "MRS-7" referred to in the affidavit of MARLIA RUTH SAUNDERS
affirmed on 21 Jdne 2024 before me:

Signatthe*of’(ﬂ(or Edward Austin O'Beirne

Solicitor
Level 23, 525 Collins Street
Melbourne VIC 3000
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Annexure Certificate

No. NSD701 of 2024

Federal Court of Australia
District Registry: New South Wales
Division: General

BRUCE LEHRMANN
Appellant

NETWORK TEN PTY LIMITED ACN 052 515 250 and another
Respondents

This is annexure marked "MRS-8" referred to in the affidavit of MARLIA RUTH SAUNDERS
affirmed on 21 June 2024 before me:

Signatum(\sf/Conor Edward Austin O'Beirne
Solicitor

Level 23, 525 Collins Street

Melbourne VIC 3000
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MARK
O’BRIEN
LEGAL

ABN 86 002 421 123

Level 19, G8 Pill Street
Sydney NSW 2000
Auslralia

Our Ref: MOBL657
15 December 2022

Bruce Lehrmann

Dear Mr Lehrmann

Costs Disclosure and Conditional Costs Agreement

We acknowledge your instructions in this matter.

This letter is our costs disclosure and an offer to enter into a conditional costs agreement
with you. It sets out the terms and conditions of our retainer.

Instructions

1. We confirm that we are instructed by you to act on your behalf in respect of
investigating, advising you, making claims for defamation, and instituting proceedings
for defamation against various publishers in the Federal Court of Australia, including
obtaining advice and assistance from Senior Counsel.

Costs

2.  We charge our professional fees ("costs") at a specified rate each hour engaged on
your work. Our current rates for professional personnel are set out below. These rates
may change in the future. We will review the rates at the end of each calendar year or
financial year. We will give you 30 days' notice of our intention to vary the rates and
how they are to change.

3.  We charge our professional time and administration assistants on the basis of 10 units
per hour. 1 unitis equal to 6 minutes and 5 units are equal to 30 minutes. The
professional rates are set out below:

29960 www.markobrienlegal.com.au

Liability limited by a scheme approved under Professional Standards Legislation
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Annexure Certificate

No.  NSD701 of 2024

Federal Court of Australia
District Registry: New South Wales
Division: General

BRUCE LEHRMANN
Appellant

NETWORK TEN PTY LIMITED ACN 052 515 250 and another
Respondents

This is annexure marked "MRS-9" referred to in the affidavit of MARLIA RUTH SAUNDERS
affirmed on 21 June 2024 before me:

<,
Signature of Co EdwaMstm O'Beirne

Solicitor
Level 23, 525 Collins Street
Melbourne VIC 3000
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Annexure Certificate

No.  NSD701 of 2024

Federal Court of Australia
District Registry: New South Wales
Division: General

BRUCE LEHRMANN
Appellant

NETWORK TEN PTY LIMITED ACN 052 515 250 and another
Respondents

This is annexure marked "MRS-10" referred to in the affidavit of MARLIA RUTH SAUNDERS
affirmed on 21 J 2024 before me:

as

Signature pf Coxior Edward Austin O'Beirne

Solicitor
Level 23, 525 Collins Street
Melbourne VIC 3000
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Annexure Certificate

No. NSD701 of 2024

Federal Court of Australia
District Registry: New South Wales
Division: General

BRUCE LEHRMANN
Appellant

NETWORK TEN PTY LIMITED ACN 052 515 250 and another
Respondents

This is annexure marked "MRS-11" referred to in the affidavit of MARLIA RUTH SAUNDERS
affirmed on 21 June 2024 before me:

7

SignatureWor Edward\Adstin O'Beirne

Solicitor
Level 23, 525 Collins Street
Melbourne VIC 3000






























