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Preliminary

A. Headings used in this Defence to the Applicant’'s Amended Statement of
Claim dated 18 April 2024 20-October2023-(Amended Statement of Claim)
are for convenience only and do not form part of the Defence.

B. The First, Second and Third Respondents (the Commonwealth
Respondents) do not plead to the particulars in the Amended Statement of
Claim.

C. The Commonwealth Respondents plead to the numbered paragraphs of the
Amended Statement of Claim as follows.

Jurisdiction
1. The Commonwealth Respondents admit paragraph 1.

1A. The Commonwealth Respondents deny that the Applicant is entitled to the relief
claimed in paragraph 1A on the grounds set out in paragraphs 2 to 34 below.
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The parties

2.

3.

B

o

The Commonwealth Respondents admit paragraph 2.

As to paragraph 3, the Commonwealth Respondents:

admit that the Applicant has standing to seek the relief sought in the
Originating Application filed on 24 October 2023 (Originating Application);
and

otherwise deny paragraph 3.

The Commonwealth Respondents admit paragraph 4.

The Commonwealth Respondents admit paragraph 5.

The Commonwealth Respondents admit paragraph 6 and say further that:

the Third Respondent (the Authority) is established under s 171 of the Water
Act 2007 (Cth)_(Water Act);

the Authority has the functions and powers stated in ss 172-173 of the Water
Act-2007(Cth)}; and

the Authority is a body corporate with perpetual succession and may sue and
be sued in its corporate name under s 176(1) of the Water Act-2007{(Cth).

6A. The Commonwealth Respondents do not plead to paragraph 6A of the Amended

7.

Statement of Claim as it does not contain any allegation against them.

The Commonwealth Respondents admit paragraph 7.

Statutory functions

8.

The Commonwealth Respondents admit paragraph 8 and say further that:

a.

the Second Respondent (the Minister) may:

accredit a “water resource plan” that has been prepared by a “Basin
State” (within the meaning of s 4 of the Water Act-2007(Cth}) under
s 63(5)(b) of the Water Act-2007(Cth)}; or

adopt a “water resource plan® that has been prepared by the Authority
under s 69(1)(b) of the Water Act-2007{(Cth);

where a “Basin State” has (under s 63(1)) given the Authority a “proposed
water resource plan” (within the meaning of s 4 of the Water Act-2007(Cth))
and asked the Authority to give it to the Minister for accreditation then the

Authority must (under s 63(3)}(H~(2) of the Water Act-2007{(Cth)}):
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i. consider the “proposed water resource planZ;

i. prepare recommendations for the Minister on whether the “proposed
water resource plan” should be accredited; and

iii. give the Minister the “proposed water resource plan> and its
recommendations;

C. if the Authority gives the Minister a “proposed water resource plan” and its
recommendations then the Minister (under s 63(5)-(6) of the Water Act-2007

{(Cthy):

i.  must consider the “proposed water resource plan® and the
recommendations; and

ii. may either accredit the “proposed water resource plan® or not accredit it,
subject to s 63(6).—however-ifthe-Minister-is-satisfied-that the plan-is
. ith the “rel Basin Plan” (within . o6 55(2
| 56(2)-(2A) of the WA \o£-2007 (Cth)) I it
9. The Commonwealth Respondents admit the allegations in paragraph 9 and say

further that, where the Minister makes a decision to accredit, or not to accredit, a
“proposed water resource planz, the decision (under s 63(7) of the Water Act-2007

(Gthy):
a. must be made in writing; and

b. s alegislative instrument (however s 42 of the Legislation Act 2003 (Cth) does
not apply to it).

10. The Commonwealth Respondents admit paragraph 10.

11. As to paragraph 11, the Commonwealth Respondents:
a. repeat the matters in paragraphs 6 and 8(b) above; and
b.  otherwise deny paragraph 11.

12. As to paragraph 12, the Commonwealth Respondents:
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a. say that s 55(2) of the Water Act provides that a “water resource plan” must be
consistent with the relevant Basin Plan (within the meaning of ss 55(2) and
56(2)-(2A) of the Water Act);

b.  say that they will rely on the Water Act-2007{Cth})}, including s 55(3), s 56(1)
and 63(6) of that Act, for its full force and effect; and

C. otherwise deny paragraph 12.

12A. As to paragraph 12A, the Commonwealth Respondents:

a. repeat the matters in paragraphs 8 and 12 above; and

b. otherwise deny paragraph 12A.

12B. As to paragraph 12B, the Commonwealth Respondents:

a. repeat the matters in paragraph 12A above; and

b. otherwise deny paragraph 12B.

Requirements of the Basin Plan
13. The Commonwealth Respondents admit paragraph 13.
14. As to paragraph 14, Commonwealth Respondents:

a. say that they will rely on the Relevant “Basin Plan” (as defined in paragraph 13
of the_ Amended Statement of Claim) for its full force and effect;

b.  say that the-Relevant Basin Plan, among other things, states that:
i. a “water resource plan® must be based on the best available information
and must identify and describe the significant sources of information on
which it is based (s 10.49);

i. a “water resource plan” must identify (s 10.52(1)-(2)):

A. the objectives of Indigenous people in relation to managing the
water resources of the “water resource plan area”; and

B. the outcomes for the management of the water resources of the
“water resource plan area” that are desired by Indigenous people;

such objectives and outcomes being identified having regard to:
C. the social, spiritual and cultural values of Indigenous people that

relate to the water resources of the “water resource plan area”
(Indigenous values); and
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D. the social, spiritual and cultural uses of the water resources of the
water resource plan area by Indigenous people (Indigenous
uses),

as determined through consultation with “relevant Indigenous
organisations’, including (where appropriate) the Murray Lower Darling
Rivers Indigenous Nations (MLDRIN) and the Northern Murray-Darling
Basin Aboriginal Nations;

ii. a person or body preparing a “water resource plan® may identify
opportunities to strengthen the protection of Indigenous values and
Indigenous uses in accordance with the objectives and outcomes
identified under s 10.52(1), in which case the opportunities must be
specified in the “water resource plan® (s 10.52(3));

iv. a “water resource plan® must be prepared having regard to the views of
relevant Indigenous organisations with respect to the matters identified
under s 10.52 and the following matters (s 10.53):

A. native title rights, native title claims and “Indigenous Land Use
Agreements” provided for by the Native Title Act 1993 (Cth) in
relation to the water resources of the “water resource plan area;

B.  ‘“registered Aboriginal heritage” (meaning Aboriginal heritage
registered or listed under a law of a “Basin State” or the
Commonwealth that deals with the registration or listing of
Aboriginal heritage, regardless of whether the law deals with the
listing of other heritage) relating to the water resources of the
“water resource plan areaZ;

C. inclusion of Indigenous representation in the preparation and
implementation of the plan;

D. Indigenous social, cultural, spiritual and customary objectives, and
strategies for achieving these objectives;

E. encouragement of active and informed participation of Indigenous
people;

F.  risks to Indigenous values and Indigenous uses arising from the
use and management of the water resources of the “water

resource plan areaZ;

V. a “water resource plan® must be prepared having regard to the views of
Indigenous people with respect to cultural flows (s 10.54); and

C. otherwise deny paragraph 14.

14A. The Commonwealth Respondents deny paragraph 14A.
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The Statutory Duty and the statutory context for the exercise of Statutory Functions

14B. As to paragraph 14B, the Commonwealth Respondents:

a. say that s 34(1) of the Water Act provides that the “Authority, and the other
agencies of the Commonwealth, must perform their functions, and exercise
their powers, consistently, and in a manner that gives effect to, the Basin
Plan”;

b. say that the Minister is an “agency of the Commonwealth” for the purpose of

s 34(1);

C. say that they will rely on the Water Act for its full force and effect; and

d. otherwise deny paragraph 14B.

14C. As to paragraph 14C, the Commonwealth Respondents:

a. repeat the matters in paragraphs 12 and 14B above;

b. say further that:

i. s56(1) of the Water Act provides that in exercising their powers, and
performing their functions, under Div 2 of Pt 2 of the Act in relation to a
water resource plan for a water resource plan area, the Authority and the
Minister must have regard to:

A. the relevant Basin Plan; and

B. the “extent to which the water resource plan is consistent with the
Basin Plan”;

ii. the Minister is required to accredit a water resource plan under s 63(6) of
the Water Act if she is satisfied that the plan is consistent with the relevant
Basin Plan; and

C. otherwise deny paragraph 14C.

14D. As to paragraph 14D, the Commonwealth Respondents:

a. repeat the matters in paragraph 14C above; and

b. say further that:

i the Authority can recommend a water resource plan for accreditation
provided that, in considering that plan, it has had regard to:

A. the relevant Basin Plan; and
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B. the extent to which the water resource plan is consistent with the
Basin Plan;

ii. the Minister is required to accredit a water resource plan if she is satisfied
that it is consistent with the relevant Basin Plan;

iii. if the Minister has reached the state of satisfaction referred to in s 63(6) of
the Water Act in respect of a water resource plan then that plan:

A. will have been lawfully accredited for the purposes of s 63(5)(b)(i)
of the Water Act;

B. may be the subject of a lawful instrument for the purposes of
s 63(7) of the Water Act;

C. will satisfy s 55(2) of the Water Act; and

C. otherwise deny paragraph 14D.

The-First The 2020 Version of the Proposed Water Resource Plan

15. The Commonwealth Respondents admit paragraph 15.
16. As to paragraph 16, the Commonwealth Respondents:

a. say that, on or about 28 May 2020, the Authority sought the advice of the
Northern Basin Aboriginal Nations (the NBAN) as to whether the requirements
of Pt 14 of Ch 10 of the then applicable version of the Basin Plan had been
satisfied for the “proposed water resource plan” given by the Fourth

Respondent (NSW) to the Authority on or about 9 April 2020 (the 2020 Plan);
and

Particulars
Letter from Dr Peta Derham (Acting Executive Director, Water
Resource Planning and Accounting Division, Murray Darling Basin
Authority) to Mr Fred Hooper (Chair, NBAN) dated 28 May 2020.
b.  otherwise deny paragraph 16.
17. As to paragraph 17, the Commonwealth Respondents:
a. say that, on or about 7 August 2021, the NBAN provided to the Authority its
report containing its assessment of whether the requirements of Pt 14 of
Ch 10 of the then applicable version of the Basin Plan had been satisfied for
the 2020 Plan (NBAN Report); and
b.  otherwise deny paragraph 17.

18. The Commonwealth Respondents admit paragraph 18.
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19. The Commonwealth Respondents admit paragraph 19.
20. As to paragraph 20, the Commonwealth Respondents:

a. say that Attachment A to the letter from Mr Andrew Reynolds to the
Hon Melinda Pavey MP dated 31 August 2021 set out notice of the grounds
on which the Authority then considered that it should recommend that the
Minister not accredit the 2020 Plan (Attachment A);

b.  say that Attachment A, among other things, stated that:

i. the 2020 Plan indicated that the objectives and outcomes of Aboriginal
people in relation to the management of water resources in the “water
resource plan area” were listed in the attachments to Schedule C of that
document;

i by reason of a number of matters, including:

A. that representatives of the Barkandji Nation had advised that the
“First Nation Consultation Report” for the Barkandji Maljangapa
Nation submitted as part of the 2020 Plan had not been endorsed
by the Barkandji Nation and had requested that that report not be
considered as part of the 2020 Plan;

B. concerns raised in the NBAN Report; and

C. the absence of evidence relating to “cultural flows” in the “First
Nation Consultation Report” for the Ngarabal Nation,

the Authority was not satisfied that the requirements of ss 10.52(1)-(2),
10.53(1)-10.54 of the then applicable version of the Basin Plan had been
satisfied;-and

Particulars

Attachment A to letter from Mr Andrew Reynolds (A/g Chief
Executive of the Murray Darling Basin Authority) to the Hon Melinda
Pavey MP (NSW Minister for Water, Property and Housing) dated
31 August 2021 at pages 10 to 14.

iii. there were a number of requirements in Ch 10 of the then applicable
version of the Basin Plan not relating to Indigenous values and Indigenous
uses, which the Authority considered had not been satisfied:;

c. say that they will rely on Attachment A for its full force and effect; and

d. otherwise deny paragraph 20.

21. The Commonwealth Respondents admit paragraph 21.
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The preparation of the proposed Fractured Rock Water Resource Plan

22. The Commonwealth Respondents do not know and so cannot admit paragraph 22.
23. As to paragraph 23, the Commonwealth Respondents:

a. say that in mid-June 2022, NSW submitted the “NSW Fractured Rock Water
Resource Plan” (the 2022 Plan) to the Authority and requested that it give the
“proposed water resource plan” to the Minister for accreditation; and

Particulars
Letter from the Hon Kevin Anderson (NSW Minister for Lands and
Water) to Mr Andrew Reynolds (Chief Executive Officer, Murray
Darling Basin Authority) dated 14 June 2022.

b.  say that on or about 14 July 2022, the Authority accepted the 2022 Plan for
formal assessment; and

C. otherwise deny paragraph 23.

23A. As to paragraph 23A, the Commonwealth Respondents:

a. say that the 2022 Plan identified that it is a water resource plan for a water
resource plan area that “is located within the lands of, and is significant to,” 29
First Nations, which include the Tati Tati Nation and the Barkandji Nation; and

Particulars

2022 Plan at page 5.

b. otherwise deny paragraph 23A.

23B. As to paragraph 23B, the Commonwealth Respondents:

a. say that the 2022 Plan included a diagram that states that:

i it is “published as a guide to Traditional Owner Groups within the Murray
Darling Basin” including in New South Wales;

il. it was endorsed by MLDRIN and NBAN; and

b. otherwise deny paragraph 23B.

23C. The Commonwealth Respondents deny paragraph 23C.

23D. As to paragraph 23D, the Commonwealth Respondents:

a. admit that the 29 First Nations identified by NSW in the 2022 Plan, including
the Tati Tati and Barkandji Nations, are relevant indigenous organisations in

Page 9



relation to at least some of the matters identified in ss 10.52(2) and 10.53(1) of
the Basin Plan; and

b. otherwise deny paragraph 23D.

23E. As to paragraph 23E, the Commonwealth Respondents:

a. say that:

i. the 2022 Plan states that NSW undertook a “Nation based consultation
method” when preparing that plan as well as consulting “with other
Aboriginal organisations (land councils and native title claimant groups
etc.) ... as part of, or separate to, the Nation-based consultation”;

Particulars

2022 Plan at page 34 ; Schedule C to the 2022 Plan at page
8.

ii. the “Authority Assessment Report” (as defined in paragraph 23E of the
Amended Statement of Claim) states that:

A. the “Barkandji/Maljangapa” and “Tati Tati” Nations are among the
“identified Nations” which, along with MLDRIN and NBAN, the
Authority recognises as relevant Indigenous organisations for the
purposes of s 10.52(2) of the Basin Plan;

B. the “Barkandji/Maljangapa” and “Tati Tati” Nations are
acknowledged by the Authority to be relevant Indigenous
organisations for the purposes of s 10.53 of the Basin Plan; and

Particulars

Authority Assessment Report at pages 203, 208 and 215.

b. otherwise deny paragraph 23E.

Native title rights and native title claims

23F. As to paragraph 23F, the Commonwealth Respondents:

a. say that the 2022 Plan states that:

i a “Native Title determination has been made for the Barkandji Traditional
Owners”;

ii. “Native Title claims have been registered by the Gomeroi, Malyangapa,
Warrabinga-Wiradjuri, Ngemba, Ngivampaa, \WWangaaypuwan and
Wavilwan People over areas that are relevant to the Water Sharing Plan
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for the NSW Murray Darling Basin Fractured Rock Groundwater Sources
2020": and

Particulars

2022 Plan at pages 28, 34.

b. otherwise do not know and so cannot admit paragraph 23F.

23G. As to paragraph 23G, the Commonwealth Respondents:

a. say that Schedule C to the 2022 Plan states that:

i “It]he department decided that it was not appropriate to conduct general
discussions about Native Title where a Nation had not lodged an

application or received a determination”;

“[t]o the extent that Nation participants wished to include issues relating to
Indigenous Land Use Agreements and claims under the Native Title Act
1993 in relation to the water resources of the NSW MDB Fractured Rock
WRP area, these views are included in respective Nation reports”; and

Particulars

Schedule C to the 2022 Plan at page 15.

b. otherwise do not know and so cannot admit paragraph 23G.

23H. As to paragraph 23H, the Commonwealth Respondents:

a. repeat the matters in paragraph 23G above; and

b. otherwise deny paragraph 23H.

Consultation with First Nations for the purpose of preparing the 2022 Plan

1. The Tati Tati Nation

23l. As to paragraph 23I, the Commonwealth Respondents:

a. say that the 2022 Plan includes a table setting out consultation workshops

held with First Nations “in respect of the NSW MDB Fractured Rock WRPA” in
around 2017 to November 2019; and

Particulars

2022 Plan at pages 35 and 37 to 41.

b. otherwise do not know and so cannot admit paragraph 23l.
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23J. As to paragraph 23J, the Commonwealth Respondents:

a.

b.

say that the 2022 Plan states that:

i “[t]he Tati Tati Nation has expressed their desire to be included in NSW
Water Resource Plans”;

i. “[a]s part of the development of the WRPs NSW sought to engage with the
Nation via a nominated MLDRIN delegate. This engagement was not able
to be progressed due to difficulties in maintaining contact with the Tati Tati
Nation through the nominated MLDRIN delegate. This resulted in delays
to the progression of interviews and workshops. These communication
difficulties were notified to MLDRIN in October 2019”;

iii. “liln November 2019 the [Tati Tati] Nation again expressed interest in
involvement in the process on the basis of payment for workshop
attendees. While the basis for the request is understood this is not a
model that has been used as part of the First Nation engagement by NSW.
However, NSW does cover a range of costs associated with engagement
and seeks to assist participation for all”;

iv. “[iIn lieu of additional interviews and workshops, but still seeking to
incorporate Nation knowledge into the WRP process, NSW sought
permission from the Nation to consider relevant information supplied as
part of the Victorian WRPs. While in principle[] support was indicated,
explicit permission has yet to be provided”;

V. does not refer to any consultation workshops being held with the Tati Tati
Nation in the table referred to in paragraph 23I(a); and

Particulars

2022 Plan at pages 6 and 37 to 41.

otherwise deny paragraph 23J.

23K. As to paragraph 23K, the Commonwealth Respondents:

a.

say that the 2022 Plan states that:

i.  “[flurther follow up was undertaken [with the Tati Tati Nation] in September
2020 via the MLDRIN delegate to offer an additional opportunity for
involvement. However, no response was received to indicate further
interest”;

ii. “Iclonsultation with the Tati Tati nation has not been able to be completed
as part of the development of this WRP”;

iii. a “consultation program was undertaken” for the Tati Tati Nation;
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Particulars

2022 Plan at pages 6 and 35; Schedule C to the 2022 Plan
at pages 9 and 11 to 12

b. say that Schedule C to the 2022 Plan states that “NSW will continue to work
with” the “Tati Tati” Nation (among others); and

_Particulars

Schedule C to the 2022 Plan at page 9.

C. otherwise deny the allegations in paragraph 23K.

23L. The Commonwealth Respondents deny paragraph 23L.

23M. The Commonwealth Respondents admit paragraph 23M.

23N. As to paragraph 23N, the Commonwealth Respondents:

a. repeat the matters in paragraph 23K above; and

b. otherwise deny paragraph 23N.

230. The Commonwealth Respondents deny paragraph 230.

23P. The Commonwealth Respondents deny paragraph 23P.

23Q. The Commonwealth Respondents deny paragraph 23Q.

23R. The Commonwealth Respondents deny paragraph 23R.

2. The Barkandji Nation

23S. The Commonwealth Respondents admit paragraph 23S.

23T. The Commonwealth Respondents admit paragraph 23T.

23U. The Commonwealth Respondents deny paragraph 23U and say further that:

a. the 2022 Plan states that:

i. “NSW engaged with the Barkandji and Maljangapa Traditional Owners
through the Barkandji Native Title Group Aboriginal Corporation, who
advised that Barkandji and Maljangapa Traditional Owners should be
consulted together”;

ii. “NSW will continue to seek further opportunities to consult with the
Barkandji and Maljangapa Nations” and that “[s]ubject to the Nations’
agreement, the department will incorporate the Nations’ objectives and
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outcomes for the management and use of water resources of the [water
resource plan area] based on their values and uses into the [water
resource plan] at a later date NSW will provide a progress report on this
work to the [Authority] within two years of accreditation of this [water
resource plan]’;

Particulars

2022 Plan at page 6.

b. Schedule C to the 2022 Plan states that:

i "NSW engaged with the Barkandiji and Maljangapa Traditional Owners
through the Barkandji Native Title Group Aboriginal Corporation”;

ii. “NSW will continue to work with” the “Barkandji/Maljapanga Nations and
the Board of the Barkandji Native Title Group Aboriginal Corporation”
(among others);

iii. “Iflace to face interviews were conducted with three Traditional Owners
representing the Barkandji and Maljangapa Nations”; and

iv. “Iflive workshops were conducted with the Barkandji/Maljangapa Nations
during June and October 2019” and that “[a]pproximately 30 people
attended the workshops”.

Particulars

Schedule C to the 2022 Plan at pages 8 to 11.

23V. The Commonwealth Respondents deny paragraph 23V.

23W. The Commonwealth Respondents deny paragraph 23W.

23X. The Commonwealth Respondents deny paragraph 23X.

23Y. The Commonwealth Respondents deny paragraph 23Y.

23Z. The Commonwealth Respondents deny paragraph 23Z.

24.  [Not used].-Asto-paragraph-24,-the Commonwealth-Respondents:

25. [Not used].
that the 2022 Plan statesthat:
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MLDRIN’s assessment of the 2022 Plan against Basin Plan requirements

26. As to paragraph 26, the Commonwealth Respondents:
a. say that, on or about 14 July 2022, the Authority sought the advice of the
Applicant as to as to whether the requirements of Pt 14 of Ch 10 of the
Relevant Basin Plan had been satisfied for the 2022 Plan; and
b.  otherwise deny the allegations in the paragraph.
Particulars
Letter from Mr Tim Goodes (Executive Director, Basin Plan
Portfolio, Murray Darling Basin Authority) to Mr Grant Rigney (Chair,
Murray Lower Darling Rivers Indigenous Nations) dated 14 July
2022.
27. The Commonwealth Respondents admit paragraph 27.

28. As to paragraph 28, the Commonwealth Respondents:
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b.

C.

admit, subject to sub-paragraph 28(b) below, that the MLDRIN Report and its
covering letter include advice from the Applicant to the Authority that is broadly
to the same effect as each of the statements in sub-paragraphs 28(a)-(f) of the
Amended Statement of Claim;

Particulars

Letter from Ms Karmen Jobling (Executive Officer, Murray Lower
Darling Rivers Indigenous Nations) to Mr Andrew McConville (Chief
Executive, Murray Darling Basin Authority) dated 31 August 2022 at
pages 1, 3.

Murray Lower Darling Rivers Indigenous Nations “NSW MDB
Fractured Rock WRP Assessment (August 2022)” at pages 2-3, 19,
22, 26, 40.

rely on the MLDRIN Report for its full force and effect; and

otherwise deny paragraph 28.

29. The Commonwealth Respondents admit paragraph 29 and say further that:

a.

the recommendation from the Authority to the Minister to accredit the 2022
Plan was communicated by means of the following documents:

a letter to the Minister dated 8 November 2022;

a document entitled “Recommendation on the accreditation of the
proposed NSW Murray-Darling Basin Fractured Rock Water Resource
Plan” dated 21 October 2022 (Authority Recommendation);

a-decumentthe Authority Assessment Report (formally entitled “Water
Resource Plan assessment report, proposed NSW Murray-Darling Basin
Fractured Rock Water Resource Plan” dated October 2022); and

a document entitled “Proposed NSW Murray-Darling Basin Fractured
Rock Water Resource Plan — Planned environmental water: Assessment
of no net reduction (s. 10.28) in the level of protection” dated

21 October 2022

(together, the Recommendation Documents);
they rely on the Recommendation Documents for their full force and effect;
the Recommendation Documents outlined the reasons why the Authority was

satisfied that the 2022 Plan was consistent with the Relevant Basin Plan as a
whole (not just Pt 14 of Ch 10 of the Relevant Basin Plan in isolation).

30. The Commonwealth Respondents admit paragraph 30 and say further that they
repeat the matters in sub-paragraphs paragraph 29(a)}-(e} above.
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31.  The Commonwealth Respondents admit paragraph 31.

31A. As to paragraph 31A, the Commonwealth Respondents:

a. repeat the matters in paragraphs 14.b.iii and 29 above; and

b. otherwise deny paragraph 31A.

Grounds for relief sought
The R ation Decisi

32. The Commonwealth Respondents deny paragraph 32. As-to-paragraph-32,-the

Commonwealth-Respondents:

The A litation Decisi

33. The Commonwealth Respondents deny paragraph 33. Asto-paragraph-33;-the:
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34. The Commonwealth Respondents deny paragraph 34.
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35. The Commonwealth Respondents:

a. deny that the Applicant is entitled to the relief claimed on the grounds set out
in paragraphs 1 to 34 above; and

b.  say that the Originating Application should be dismissed.

Date: 20-December202324 April 2024

Em”yNace .............

AGS lawyer
for and on behalf of the Australian Government Solicitor

Lawyer for the First, Second and Third Respondents

This pleading was prepared by Frances Gordon KC and Luca Moretti of Counsel.
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CERTIFICATE OF LAWYER

I, Emily Nance, certify to the Court that, in relation to the defence filed on behalf of the
First, Second and Third Respondents, the factual and legal material available to me at

present provides a proper basis for:
1. each allegation in the pleading; and
2.  each denial in the pleading; and
3. each non-admission in the pleading.
Date: 24 April 2024

? 4;{//////4 ..........................

Signe Emily N

AGS lawyer

for and on behalf of the Australian Government Solicitor
Lawyer for the First, Second and Third Respondents
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	i. consider the “proposed water resource plan”;
	ii. prepare recommendations for the Minister on whether the “proposed water resource plan” should be accredited; and
	iii. give the Minister the “proposed water resource plan” and its recommendations;

	c. if the Authority gives the Minister a “proposed water resource plan” and its recommendations then the Minister (under s 63(5)-(6) of the Water Act 2007 (Cth)):
	i. must consider the “proposed water resource plan” and the recommendations; and
	ii. may either accredit the “proposed water resource plan” or not accredit it, subject to s 63(6). – however, if the Minister is satisfied that the plan is consistent with the “relevant Basin Plan” (within the meaning of ss 55(2) and 56(2)-(2A) of the...


	9. The Commonwealth Respondents admit the allegations in paragraph 9 and say further that, where the Minister makes a decision to accredit, or not to accredit, a “proposed water resource plan”, the decision (under s 63(7) of the Water Act 2007 (Cth)):
	a. must be made in writing; and
	b. is a legislative instrument (however s 42 of the Legislation Act 2003 (Cth) does not apply to it).

	10. The Commonwealth Respondents admit paragraph 10.
	11. As to paragraph 11, the Commonwealth Respondents:
	a. repeat the matters in paragraphs 6 and 8(b) above; and
	b. otherwise deny paragraph 11.

	12. As to paragraph 12, the Commonwealth Respondents:
	a.  say that s 34(1) of the Water Act 2007 (Cth) provides that the “Authority, and the other agencies of the Commonwealth, must perform their functions, and exercise their powers, consistently, and in a manner that gives effect to, the Basin Plan”;
	b. say that the Minister is an “agency of the Commonwealth” for the purpose of s 34(1);
	a. say that s 55(2) of the Water Act provides that a “water resource plan” must be consistent with the relevant Basin Plan (within the meaning of ss 55(2) and 56(2)-(2A) of the Water Act);
	b. say that they will rely on the Water Act 2007 (Cth)), including s 55(3), s 56(1) and 63(6) of that Act, for its full force and effect; and
	c. otherwise deny paragraph 12.

	12A. As to paragraph 12A, the Commonwealth Respondents:
	a. repeat the matters in paragraphs 8 and 12 above; and
	b. otherwise deny paragraph 12A.

	12B. As to paragraph 12B, the Commonwealth Respondents:
	a. repeat the matters in paragraph 12A above; and
	b. otherwise deny paragraph 12B.

	13. The Commonwealth Respondents admit paragraph 13.
	14. As to paragraph 14, Commonwealth Respondents:
	a. say that they will rely on the Relevant “Basin Plan” (as defined in paragraph 13 of the Amended Statement of Claim) for its full force and effect;
	b. say that the Relevant Basin Plan, among other things, states that:
	i. a “water resource plan” must be based on the best available information and must identify and describe the significant sources of information on which it is based (s 10.49);
	ii. a “water resource plan” must identify (s 10.52(1)-(2)):
	A. the objectives of Indigenous people in relation to managing the water resources of the “water resource plan area”; and
	B. the outcomes for the management of the water resources of the “water resource plan area” that are desired by Indigenous people;

	such objectives and outcomes being identified having regard to:
	C. the social, spiritual and cultural values of Indigenous people that relate to the water resources of the “water resource plan area” (Indigenous values); and
	D. the social, spiritual and cultural uses of the water resources of the water resource plan area by Indigenous people (Indigenous uses),
	as determined through consultation with “relevant Indigenous organisations”, including (where appropriate) the Murray Lower Darling Rivers Indigenous Nations (MLDRIN) and the Northern Murray-Darling Basin Aboriginal Nations;

	iii. a person or body preparing a “water resource plan” may identify opportunities to strengthen the protection of Indigenous values and Indigenous uses in accordance with the objectives and outcomes identified under s 10.52(1), in which case the oppo...
	iv. a “water resource plan” must be prepared having regard to the views of relevant Indigenous organisations with respect to the matters identified under s 10.52 and the following matters (s 10.53):
	A. native title rights, native title claims and “Indigenous Land Use Agreements” provided for by the Native Title Act 1993 (Cth) in relation to the water resources of the “water resource plan area”;
	B. “registered Aboriginal heritage” (meaning Aboriginal heritage registered or listed under a law of a “Basin State” or the Commonwealth that deals with the registration or listing of Aboriginal heritage, regardless of whether the law deals with the l...
	C. inclusion of Indigenous representation in the preparation and implementation of the plan;
	D. Indigenous social, cultural, spiritual and customary objectives, and strategies for achieving these objectives;
	E. encouragement of active and informed participation of Indigenous people;
	F. risks to Indigenous values and Indigenous uses arising from the use and management of the water resources of the “water resource plan area”;

	v. a “water resource plan” must be prepared having regard to the views of Indigenous people with respect to cultural flows (s 10.54); and

	c. otherwise deny paragraph 14.
	14A. The Commonwealth Respondents deny paragraph 14A.
	14B. As to paragraph 14B, the Commonwealth Respondents:
	a. say that s 34(1) of the Water Act provides that the “Authority, and the other agencies of the Commonwealth, must perform their functions, and exercise their powers, consistently, and in a manner that gives effect to, the Basin Plan”;
	b. say that the Minister is an “agency of the Commonwealth” for the purpose of s 34(1);
	c. say that they will rely on the Water Act for its full force and effect; and
	d. otherwise deny paragraph 14B.
	14C. As to paragraph 14C, the Commonwealth Respondents:
	a. repeat the matters in paragraphs 12 and 14B above;
	b. say further that:
	i. s 56(1) of the Water Act provides that in exercising their powers, and performing their functions, under Div 2 of Pt 2 of the Act in relation to a water resource plan for a water resource plan area, the Authority and the Minister must have regard to:
	A. the relevant Basin Plan; and
	B. the “extent to which the water resource plan is consistent with the Basin Plan”;

	ii. the Minister is required to accredit a water resource plan under s 63(6) of the Water Act if she is satisfied that the plan is consistent with the relevant Basin Plan; and

	c. otherwise deny paragraph 14C.
	14D. As to paragraph 14D, the Commonwealth Respondents:
	a. repeat the matters in paragraph 14C above; and
	b. say further that:
	i. the Authority can recommend a water resource plan for accreditation provided that, in considering that plan, it has had regard to:
	A. the relevant Basin Plan; and
	B. the extent to which the water resource plan is consistent with the Basin Plan;

	ii. the Minister is required to accredit a water resource plan if she is satisfied that it is consistent with the relevant Basin Plan;
	iii. if the Minister has reached the state of satisfaction referred to in s 63(6) of the Water Act in respect of a water resource plan then that plan:
	A. will have been lawfully accredited for the purposes of s 63(5)(b)(i) of the Water Act;
	B. may be the subject of a lawful instrument for the purposes of s 63(7) of the Water Act;
	C. will satisfy s 55(2) of the Water Act; and


	c. otherwise deny paragraph 14D.

	15. The Commonwealth Respondents admit paragraph 15.
	16. As to paragraph 16, the Commonwealth Respondents:
	a. say that, on or about 28 May 2020, the Authority sought the advice of the Northern Basin Aboriginal Nations (the NBAN) as to whether the requirements of Pt 14 of Ch 10 of the then applicable version of the Basin Plan had been satisfied for the “pro...
	Particulars
	Letter from Dr Peta Derham (Acting Executive Director, Water Resource Planning and Accounting Division, Murray Darling Basin Authority) to Mr Fred Hooper (Chair, NBAN) dated 28 May 2020.
	b. otherwise deny paragraph 16.

	17. As to paragraph 17, the Commonwealth Respondents:
	a. say that, on or about 7 August 2021, the NBAN provided to the Authority its report containing its assessment of whether the requirements of Pt 14 of Ch 10 of the then applicable version of the Basin Plan had been satisfied for the 2020 Plan (NBAN R...
	b. otherwise deny paragraph 17.

	18. The Commonwealth Respondents admit paragraph 18.
	19. The Commonwealth Respondents admit paragraph 19.
	20. As to paragraph 20, the Commonwealth Respondents:
	a. say that Attachment A to the letter from Mr Andrew Reynolds to the Hon Melinda Pavey MP dated 31 August 2021 set out notice of the grounds on which the Authority then considered that it should recommend that the Minister not accredit the 2020 Plan ...
	b. say that Attachment A, among other things, stated that:
	i. the 2020 Plan indicated that the objectives and outcomes of Aboriginal people in relation to the management of water resources in the “water resource plan area” were listed in the attachments to Schedule C of that document;
	ii. by reason of a number of matters, including:
	A. that representatives of the Barkandji Nation had advised that the “First Nation Consultation Report” for the Barkandji Maljangapa Nation submitted as part of the 2020 Plan had not been endorsed by the Barkandji Nation and had requested that that re...
	B. concerns raised in the NBAN Report; and
	C. the absence of evidence relating to “cultural flows” in the “First Nation Consultation Report” for the Ngarabal Nation,
	the Authority was not satisfied that the requirements of ss 10.52(1)-(2), 10.53(1)-10.54 of the then applicable version of the Basin Plan had been satisfied; and


	Particulars
	Attachment A to letter from Mr Andrew Reynolds (A/g Chief Executive of the Murray Darling Basin Authority) to the Hon Melinda Pavey MP (NSW Minister for Water, Property and Housing) dated 31 August 2021 at pages 10 to 14.
	iii. there were a number of requirements in Ch 10 of the then applicable version of the Basin Plan not relating to Indigenous values and Indigenous uses, which the Authority considered had not been satisfied;

	c. say that they will rely on Attachment A for its full force and effect; and
	d. otherwise deny paragraph 20.

	21. The Commonwealth Respondents admit paragraph 21.
	22. The Commonwealth Respondents do not know and so cannot admit paragraph 22.
	23. As to paragraph 23, the Commonwealth Respondents:
	a. say that in mid-June 2022, NSW submitted the “NSW Fractured Rock Water Resource Plan” (the 2022 Plan) to the Authority and requested that it give the “proposed water resource plan” to the Minister for accreditation; and
	Particulars
	Letter from the Hon Kevin Anderson (NSW Minister for Lands and Water) to Mr Andrew Reynolds (Chief Executive Officer, Murray Darling Basin Authority) dated 14 June 2022.
	b. say that on or about 14 July 2022, the Authority accepted the 2022 Plan for formal assessment; and
	c. otherwise deny paragraph 23.

	23A. As to paragraph 23A, the Commonwealth Respondents:
	a. say that the 2022 Plan identified that it is a water resource plan for a water resource plan area that “is located within the lands of, and is significant to,” 29 First Nations, which include the Tati Tati Nation and the Barkandji Nation; and
	Particulars
	2022 Plan at page 5.
	b. otherwise deny paragraph 23A.

	23B. As to paragraph 23B, the Commonwealth Respondents:
	a. say that the 2022 Plan included a diagram that states that:
	i. it is “published as a guide to Traditional Owner Groups within the Murray Darling Basin” including in New South Wales;
	ii. it was endorsed by MLDRIN and NBAN; and

	b. otherwise deny paragraph 23B.

	23C. The Commonwealth Respondents deny paragraph 23C.
	23D. As to paragraph 23D, the Commonwealth Respondents:
	a. admit that the 29 First Nations identified by NSW in the 2022 Plan, including the Tati Tati and Barkandji Nations, are relevant indigenous organisations in relation to at least some of the matters identified in ss 10.52(2) and 10.53(1) of the Basin...
	b. otherwise deny paragraph 23D.
	23E. As to paragraph 23E, the Commonwealth Respondents:
	a. say that:
	i. the 2022 Plan states that NSW undertook a “Nation based consultation method” when preparing that plan as well as consulting “with other Aboriginal organisations (land councils and native title claimant groups etc.) … as part of, or separate to, the...

	Particulars
	2022 Plan at page 34 ; Schedule C to the 2022 Plan at page 8.
	ii. the “Authority Assessment Report” (as defined in paragraph 23E of the Amended Statement of Claim) states that:
	A. the “Barkandji/Maljangapa” and “Tati Tati” Nations are among the “identified Nations” which, along with MLDRIN and NBAN, the Authority recognises as relevant Indigenous organisations for the purposes of s 10.52(2) of the Basin Plan;
	B. the “Barkandji/Maljangapa” and “Tati Tati” Nations are acknowledged by the Authority to be relevant Indigenous organisations for the purposes of s 10.53 of the Basin Plan; and


	Particulars
	Authority Assessment Report at pages 203, 208 and 215.
	b. otherwise deny paragraph 23E.

	Native title rights and native title claims
	23F. As to paragraph 23F, the Commonwealth Respondents:
	a. say that the 2022 Plan states that:
	i. a “Native Title determination has been made for the Barkandji Traditional Owners”;
	ii. “Native Title claims have been registered by the Gomeroi, Malyangapa, Warrabinga-Wiradjuri, Ngemba, Ngiyampaa, Wangaaypuwan and Wayilwan People over areas that are relevant to the Water Sharing Plan for the NSW Murray Darling Basin Fractured Rock ...

	Particulars
	2022 Plan at pages 28, 34.
	b. otherwise do not know and so cannot admit paragraph 23F.

	23G. As to paragraph 23G, the Commonwealth Respondents:
	a. say that Schedule C to the 2022 Plan states that:
	i. “[t]he department decided that it was not appropriate to conduct general discussions about Native Title where a Nation had not lodged an application or received a determination”;
	ii. “[t]o the extent that Nation participants wished to include issues relating to Indigenous Land Use Agreements and claims under the Native Title Act 1993 in relation to the water resources of the NSW MDB Fractured Rock WRP area, these views are inc...

	Particulars
	Schedule C to the 2022 Plan at page 15.
	b. otherwise do not know and so cannot admit paragraph 23G.

	23H.  As to paragraph 23H, the Commonwealth Respondents:
	a. repeat the matters in paragraph 23G above; and
	b. otherwise deny paragraph 23H.

	Consultation with First Nations for the purpose of preparing the 2022 Plan
	1. The Tati Tati Nation
	23I.  As to paragraph 23I, the Commonwealth Respondents:
	a. say that the 2022 Plan includes a table setting out consultation workshops held with First Nations “in respect of the NSW MDB Fractured Rock WRPA” in around 2017 to November 2019; and
	Particulars
	2022 Plan at pages 35 and 37 to 41.
	b. otherwise do not know and so cannot admit paragraph 23I.

	23J.  As to paragraph 23J, the Commonwealth Respondents:
	a. say that the 2022 Plan states that:
	i. “[t]he Tati Tati Nation has expressed their desire to be included in NSW Water Resource Plans”;
	ii. “[a]s part of the development of the WRPs NSW sought to engage with the Nation via a nominated MLDRIN delegate.  This engagement was not able to be progressed due to difficulties in maintaining contact with the Tati Tati Nation through the nominat...
	iii. “[i]n November 2019 the [Tati Tati] Nation again expressed interest in involvement in the process on the basis of payment for workshop attendees.  While the basis for the request is understood this is not a model that has been used as part of the...
	iv. “[i]n lieu of additional interviews and workshops, but still seeking to incorporate Nation knowledge into the WRP process, NSW sought permission from the Nation to consider relevant information supplied as part of the Victorian WRPs. While in prin...
	v. does not refer to any consultation workshops being held with the Tati Tati Nation in the table referred to in paragraph 23I(a); and

	Particulars
	2022 Plan at pages 6 and 37 to 41.
	b. otherwise deny paragraph 23J.

	23K. As to paragraph 23K, the Commonwealth Respondents:
	a. say that the 2022 Plan states that:
	i. “[f]urther follow up was undertaken [with the Tati Tati Nation] in September 2020 via the MLDRIN delegate to offer an additional opportunity for involvement.  However, no response was received to indicate further interest”;
	ii. “[c]onsultation with the Tati Tati nation has not been able to be completed as part of the development of this WRP”;
	iii. a “consultation program was undertaken” for the Tati Tati Nation;

	Particulars
	2022 Plan at pages 6 and 35; Schedule C to the 2022 Plan at pages 9 and 11 to 12
	b. say that Schedule C to the 2022 Plan states that “NSW will continue to work with” the “Tati Tati” Nation (among others); and
	Particulars
	Schedule C to the 2022 Plan at page 9.
	c. otherwise deny the allegations in paragraph 23K.

	23L. The Commonwealth Respondents deny paragraph 23L.
	23M. The Commonwealth Respondents admit paragraph 23M.
	23N. As to paragraph 23N, the Commonwealth Respondents:
	a. repeat the matters in paragraph 23K above; and
	b. otherwise deny paragraph 23N.

	23O.  The Commonwealth Respondents deny paragraph 23O.
	23P.  The Commonwealth Respondents deny paragraph 23P.
	23Q.  The Commonwealth Respondents deny paragraph 23Q.
	23R.  The Commonwealth Respondents deny paragraph 23R.
	2. The Barkandji Nation
	23S. The Commonwealth Respondents admit paragraph 23S.
	23T. The Commonwealth Respondents admit paragraph 23T.
	23U. The Commonwealth Respondents deny paragraph 23U and say further that:
	a. the 2022 Plan states that:
	i. “NSW engaged with the Barkandji and Maljangapa Traditional Owners through the Barkandji Native Title Group Aboriginal Corporation, who advised that Barkandji and Maljangapa Traditional Owners should be consulted together”;
	ii. “NSW will continue to seek further opportunities to consult with the Barkandji and Maljangapa Nations” and that “[s]ubject to the Nations’ agreement, the department will incorporate the Nations’ objectives and outcomes for the management and use o...

	Particulars
	2022 Plan at page 6.
	b. Schedule C to the 2022 Plan states that:
	i. "NSW engaged with the Barkandji and Maljangapa Traditional Owners through the Barkandji Native Title Group Aboriginal Corporation”;
	ii. “NSW will continue to work with” the “Barkandji/Maljapanga Nations and the Board of the Barkandji Native Title Group Aboriginal Corporation” (among others);
	iii. “[f]ace to face interviews were conducted with three Traditional Owners representing the Barkandji and Maljangapa Nations”; and
	iv. “[f]ive workshops were conducted with the Barkandji/Maljangapa Nations during June and October 2019” and that “[a]pproximately 30 people attended the workshops”.

	Particulars
	Schedule C to the 2022 Plan at pages 8 to 11.

	23V.  The Commonwealth Respondents deny paragraph 23V.
	23W. The Commonwealth Respondents deny paragraph 23W.
	23X.  The Commonwealth Respondents deny paragraph 23X.
	23Y.  The Commonwealth Respondents deny paragraph 23Y.
	23Z. The Commonwealth Respondents deny paragraph 23Z.
	24. [Not used]. As to paragraph 24, the Commonwealth Respondents:
	a. say that the paragraph is vague and embarrassing and is liable to be struck out because the terms “substantive” and “additional” have no identified meaning; and
	b. otherwise deny paragraph 24.

	25. [Not used]. The Commonwealth Respondents admit paragraph 25 and say further that the 2022 Plan states that:
	a. NSW engaged in communications with representatives of the Tati Tati Nation;
	b. NSW sought to engage with the Tati Tati Nation via a nominated MLDRIN delegate;
	c. in November 2019, representatives of the Tati Tati Nation expressed an interest in engaging with NSW on the basis that attendees at consultation workshops would be paid;
	d. NSW did not agree to pay attendees at consultation workshops because it does not adopt that model as part of its engagement with First Nations;
	e. NSW sought permission to consider relevant information supplied by the Tati Tati Nation in relation to “water resource plans” prepared by the Victorian Government;
	f. in-principle (but not explicit) permission was provided by the Tati Tati Nation for NSW to consider information of the kind described in sub-paragraph (e) above; and
	g. in September 2020, NSW again approached the Tati Tati Nation via a MLDRIN delegate to offer an additional opportunity for involvement but received no response to indicate further interest.
	Particulars
	2022 Plan at paragraph 1.3.1 (page 6).

	MLDRIN’s assessment of the 2022 Plan against Basin Plan requirements
	26. As to paragraph 26, the Commonwealth Respondents:
	a. say that, on or about 14 July 2022, the Authority sought the advice of the Applicant as to as to whether the requirements of Pt 14 of Ch 10 of the Relevant Basin Plan had been satisfied for the 2022 Plan; and
	b. otherwise deny the allegations in the paragraph.
	Particulars
	Letter from Mr Tim Goodes (Executive Director, Basin Plan Portfolio, Murray Darling Basin Authority) to Mr Grant Rigney (Chair, Murray Lower Darling Rivers Indigenous Nations) dated 14 July 2022.

	27. The Commonwealth Respondents admit paragraph 27.
	28. As to paragraph 28, the Commonwealth Respondents:
	a. admit, subject to sub-paragraph 28(b) below, that the MLDRIN Report and its covering letter include advice from the Applicant to the Authority that is broadly to the same effect as each of the statements in sub-paragraphs 28(a)-(f) of the Amended S...
	Particulars
	Letter from Ms Karmen Jobling (Executive Officer, Murray Lower Darling Rivers Indigenous Nations) to Mr Andrew McConville (Chief Executive, Murray Darling Basin Authority) dated 31 August 2022 at pages 1, 3.
	Murray Lower Darling Rivers Indigenous Nations “NSW MDB Fractured Rock WRP Assessment (August 2022)” at pages 2-3, 19, 22, 26, 40.
	b. rely on the MLDRIN Report for its full force and effect; and
	c. otherwise deny paragraph 28.

	29. The Commonwealth Respondents admit paragraph 29 and say further that:
	a. the recommendation from the Authority to the Minister to accredit the 2022 Plan was communicated by means of the following documents:
	i. a letter to the Minister dated 8 November 2022;
	ii. a document entitled “Recommendation on the accreditation of the proposed NSW Murray-Darling Basin Fractured Rock Water Resource Plan” dated 21 October 2022 (Authority Recommendation);
	iii. a documentthe Authority Assessment Report (formally entitled “Water Resource Plan assessment report, proposed NSW Murray-Darling Basin Fractured Rock Water Resource Plan” dated October 2022); and
	iv. a document entitled “Proposed NSW Murray-Darling Basin Fractured Rock Water Resource Plan – Planned environmental water: Assessment of no net reduction (s. 10.28) in the level of protection” dated 21 October 2022
	(together, the Recommendation Documents);

	b. they rely on the Recommendation Documents for their full force and effect;
	c. the Recommendation Documents outlined the reasons why the Authority was satisfied that the 2022 Plan was consistent with the Relevant Basin Plan as a whole (not just Pt 14 of Ch 10 of the Relevant Basin Plan in isolation).

	30. The Commonwealth Respondents admit paragraph 30 and say further that they repeat the matters in sub-paragraphs paragraph 29(a)-(c) above.
	31. The Commonwealth Respondents admit paragraph 31.
	31A.  As to paragraph 31A, the Commonwealth Respondents:
	a. repeat the matters in paragraphs 14.b.iii and 29 above; and
	b. otherwise deny paragraph 31A.

	32. The Commonwealth Respondents deny paragraph 32. As to paragraph 32, the Commonwealth Respondents:
	a. say that the paragraph is vague and embarrassing and is liable to be struck out because:
	i. it does not articulate, sufficiently or at all, the factual or legal basis on which it is asserted that:
	A. the 2022 Plan was not consistent with the requirements of Pt 12 or Pt 14 of Ch 10 of the Relevant Basin Plan;
	B. the decision made by the Authority pursuant to s 63(3) of the Water Act 2007 (Cth) to recommend the 2022 Plan was not lawfully made;
	C. the decision made by the Authority pursuant to s 63(3) of the Water Act 2007 (Cth) to recommend the 2022 Plan was a performance of the Authority’s functions, or an exercise of its powers, that was inconsistent with, or was undertaken in a manner th...
	D. the Authority could not make a decision to recommend the 2022 Plan; or
	E. how each of the different provisions in s 34(1), 55(2) and 56(1)(b) of the Water Act 2007 (Cth) impose “obligations” on the Authority; or how each is alleged to have been breached by the Authority;

	ii. the paragraph (in particular sub-paragraphs 32(i) and (ii)) is premised on factual allegations that are not pleaded in paragraph 32 or in any other paragraph of the Statement of Claim; and


	b.  otherwise deny paragraph 32.
	33. The Commonwealth Respondents deny paragraph 33. As to paragraph 33, the:
	a. say that the paragraph is vague and embarrassing and is liable to be struck out because:
	i. it does not articulate, sufficiently or at all, the factual or legal basis on which it is asserted that:
	A. the 2022 Plan was not consistent with the requirements of Pt 12 or Pt 14 of Ch 10 of the Relevant Basin Plan;
	B. the decision made by the Minister pursuant to s 63(5)(b)(i) of the Water Act 2007 (Cth) to accredit the 2022 Plan was not lawfully made;
	C. the decision made by the Minister pursuant to s 63(5)(b)(i) of the Water Act 2007 (Cth) to accredit the 2022 Plan was a performance of the Minister’s functions, or an exercise of her powers, that was inconsistent with, or was undertaken in a manner...
	D. the decision made by the Minister pursuant to s 63(5)(b)(i) of the Water Act 2007 (Cth) to accredit the 2022 Plan was not reasonable and involved a constructive failure by the Minister to exercise the powers conferred on her by s 63(5)(b)(i) of the...
	E. the Minister could not make a decision to recommend the 2022 Plan; or
	F. how each of the different provisions in ss 34(1), 55(2) and 63(6) of the Water Act 2007 (Cth) impose “obligations” on the Minister; or how each is alleged to have been breached by the Minister;

	ii. the paragraph (in particular sub-paragraphs 33(i) and (ii)) is premised on factual allegations that are not pleaded in paragraph 33 or in any other paragraph of the Statement of Claim;

	b. say further that the Minister did have a copy of the 2022 Plan before her at the time that she made the decision to accredit that plan pursuant to s 63(5)(b)(i) of the Water Act 2007 (Cth); and
	Particulars
	A copy of the “proposed water resource plan” which, when accredited, became the 2022 Plan was hand-delivered to the Minister’s Department Liaison Officer by an employee of the Authority on 25 October 2022.

	c. otherwise deny paragraph 33.

	34. The Commonwealth Respondents deny paragraph 34.
	35. The Commonwealth Respondents:
	a. deny that the Applicant is entitled to the relief claimed on the grounds set out in paragraphs 1 to 34 above; and
	b. say that the Originating Application should be dismissed.
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	1. each allegation in the pleading; and
	2. each denial in the pleading; and
	3. each non-admission in the pleading.




