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Page 1 Transcript

Government of Western Australia
Department of the Premier and Cabinet

Media Monitoring Unit

TRANSCRIPT

DATE: Thursday, August 13, 2020

TIME:  8.35am 

PROGRAM: ABC Radio Perth  Breakfast (MITSOPOULOS & WOOLF) 

SUBJECT:  QUIGLEY  Palmer s $30 billion claim

This transcript is produced for information purposes only.  Although all care is taken, no warranty as to its accuracy or completeness is 
given. It is responsibility to ensure by independent verification that all information is correct before placing any reliance on it.

NADIA MITSOPOULOS 

Now Opposition party supported the bill but the Liberal Party does want a Parliamentary 
inquiry to look at it.  While Mr Palmer heads to the New South Wales Supreme Court to 
try and circumvent it.   

This is complicated, the Attorney-General calls this a very complicated game of chess. 
The Attorney-General is of course John Quigley and he joins us this morning. 
[greetings not transcribed] 

JOHN QUIGLEY 

If I could just explain that last comment, it is like a complicated game of chess, but in no
way is it a game.  I certainly together with the Premier feel a heavy weight of 
responsibility on behalf of all Western Australians to repel this rapacious claim by this
by this Palmer man.  

NADIA MITSOPOULOS 

Let s just  thank you for that sorry.  Just  if we just look at the legislation it pretty 
smoothly moved through the Upper  the Lower House last night, debated in the Upper 
House today, but so far you have some bipartisanship on this issue.  How quickly can 
you get this through. 

JOHN QUIGLEY 

Today.  I want to see the Governor s signature on this legislation this evening.  Can I 
just explain.  As I said to you on your last program we  I left off on the basis that we 
had another punch in the bag in this fight.  This is a game of tactics.  Mr Palmer got a 
arbitrators award back in 2014, and an intervening six years has failed to register the
[ audio drops out for 20secs ] we decided that only a few, the Premier and I only 
knowing about it last week, we kept it so tight and then brought it in at 5pm on Tuesday 
after every court in the land was closed and the doors were locked. 
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Now let me explain the legislation.  The legislation in Clause 10 and 11 terminates the 
arbitration as of the time of introduction.  So it terminates it as though the arbitration 
never happened, and the time that that termination begins or becomes effective is when 
I did my second reading speech on Tuesday evening.  And it was too late for him to get 
to a court.  And so once the legislation passes and becomes law, the arbitration is 
terminated as of last Tuesday two days ago.  

legislate the arbitration. 

The New South Wales Law Society insurers would be quacking in their boots this 
morning if they read my speech becaus
them of a potential claim in negligence by their client Clive Palmer. This is getting 

And what needs to happen today is the legislation to pass through the Upper House 
today, as a matter of urgency, so determination effective as of Tuesday becomes law 
today, before there is any registration of the arbitration accepted by the Supreme Court 
of New South Wales. 

protecting all Western Australians from a claim of $30 billion.  And I urge all Members of 
the Upper House to work collaboratively together in the interests of all Western 

RUSSELL WOOLF 

So, Mr Quigley, that mea

committee to look at the legislation, 

JOHN QUIGLEY 

They will be 
assisting him by slowing this legislation down. So over in Sydney all the lawyers will be 

which may or may not have an effect. 

Parliament signed off today. 

NADIA MITSOPOULOS 

We know that there are some Liberal MPs in the Upper House that can go a bit rogue. 
Do you have a commitment that the Opposition parties will support this in the Upper 
House? 

JOHN QUIGLEY 
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In the interests of all Western Australians, families, bab

The police stations
nurses.  This is absolutely, as the Premier said, obscene. And as I said to you, it is like 

jab, jab with your right and move him over to the left and then just knock him down with 

n jab, jabbing away with 
insults. His lawyers have been busying themselves with sending us back reams of 

registering the arbitration, and we got through in time. We got that legislation into the 
Assembly on Tuesday night while all the courts were locked. 

NADIA MITSOPOULOS 

aying out? 

JOHN QUIGLEY 

you get an award in arbitration, the arbitrator makes an award, you can  go and register 
it in a court, and you apply to the court to regist

NADIA MITSOPOULOS 

 h

JOHN QUIGLEY 

 Had he got a whisper of what I was about 
last week, or what the Government was about last week, or even Monday or even 
Tuesday morning,  Tuesday afternoon, had he got a whisper and made his move to the 

the court the independence of the courts are protected by Chapter 3 of the Constitution. 

NADIA MITSOPOULOS 

JOHN QUIGLEY 

 of their seat. This is peak 
poli Members of the 
Upper House to move swiftly to protect Western Australian and all Western Australians.  

This is crucial that this bill is introduced and passed. And the academics and the other 
people can write about it afterwards, can analyse it afterwards all they like for months to 
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come and criticise us 
today. down today. There is too much 
at risk for all Western Australians for namby-pamby inquirie
mean, 

This legislation has been drafted over the last six weeks in secret by the best legal 
minds in this city.  The Solicitor-General of Western Australia, Mr Joshua Thomson SC, 

office. 
secret so that peo  And then after we prepared 
the legislation, two weeks ago we sent it off to the firm that the Liberal Party normally 
use, Clayton Utz, and task them with two jobs.  

One, to black hat it, to, as it were, receive instructions from Palmer how to attack it, and 
they came up with different minds of attack on the legislation.  So then we amended our 
bill to take care of all those attacks.  And secondly, to give an independent opinion that 

 the firm that normally act for the Liberal Party, an independent opinion as to 
its constitutionality and efficacy for the task at hand, and that is to terminate this 

feet. 

RUSSELL WOOLF 

I wonder you re now the Attorney-General of course but you re a lawyer.  If you 
remember you know when you were wearing your lawyer s cap I guess  if you had 
seen an Attorney-General come through and create legislation like this in a kind of 
sneakily and the bring it in without any fanfare just immediate reaction, and say you 
were involved in a court case that this legislation now altered so significantly, how would 
you react.  

JOHN QUIGLEY 

Well this is unprecedented Russell, this is absolutely unprecedented and Western 
Australia faces an unprecedented challenge to its existence, to its economic existence. 
And let s understand what s happening here.  Palmer is trying to double-dip.  He s got 
the Balmoral South iron ore project, the iron ore is still in the ground.  He can still put in 
an application to mine it, he still has the rights to all of those resources worth billions 
and billions of dollars.  What this action is about is suing the State because the 
honourable Colin Barnett rejected his first proposal as being invalid, and in relation to 
his second proposal put on 46 conditions.   

So he s suing the State for damages, cop this one, because he was denied the 
opportunity in 2012 of selling the whole of the mine to the Chinese Government.  And 
this is the man who in the last election was putting ads in the paper saying don t vote 
Labor because they ve got all these airports, the Derby Airport, the Karratha Airport and 
that airdrome out in Merredin where Singapore Airlines used to train their pilots lined up 
for a Chinese invasion.   

NADIA MITSOPOULOS 

Appreciate all that John Quigley but there is concern that you re using legislation to 
override and strike out of court process, an independent court process.  And there is 
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concern that this could influence other cases that it could set a precedent which could 
be used again 10-20 years down the track. 

JOHN QUIGLEY 

Firstly may I, this is not a court process, this is an arbitration under contract.  The 
judgement in this.. at this stage, this is an arbitration under contract the first point. 
Second point, the Chamber of Minerals and Energy and Mr Paul Everingham, certainly 
not Laborites have come out and said this sets no precedent that Clive Palmer is a 
lunatic and he s attacking the whole economy of Western Australia.   

This sets no precedent the Premier has rung FMG, BHP, Rio, Mr Chris Ellison s 
company, he s rung them all and they re all perfectly comfortable with this legislation. 
None of them see it as a threat, none of them see it as creating a precedent, none of 
them see it as creating a sovereign risk because it doesn t.  We re not taking away Mr 
Palmer s resource, he s still got it there.  He can still mine it, he s getting a million dollars 
a day from WA, a million dollars a day and now he want to take $30 billion in one hit. 

NADIA MITSOPOULOS 

John Quigley before I let you go just a quick yes, no because we ve got lots of calls we 
need to get to.  But your Government did table a letter from Clive Palmer s lawyer and it 
said in there that he would drop his hard border challenge against the State if the 
Government agreed to arbitration hearings being held in Canberra rather than in Perth. 
Did you ever consider that offer. 

JOHN QUIGLEY 

Not for one moment.  He wanted to trade the health and safety of all Western 
Australians, we do not have community spread of the virus here.  He wanted to trade 
the hard border for his claim of $30 billion.  We would never sell out the people of 
Western Australia, we would never sell out their safety and health.   

RUSSELL WOOLF 

John Quigley we appreciate you being with us.  The Attorney-General of Western 
Australia. 

Ends
sb 
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 response to the Attorney-  justifications for 

the Iron Ore Processing (Mineralogy Pty Ltd) Amendment Act 2020 

The October 2020 edition of Brief contained an article by the Attorney General of Western 

Australia, the Honourable John Quigley MLA, in respect of the Iron Ore Processing (Mineralogy Pty 

Ltd) Amendment Act 2020 (the legislation) (Extraordinary But Not Without Foundation: The 

se to an Unprecedented Threat). 

The legislation was intended to take away, retrospectively, existing and substantive legal rights of 

companies within the Mineralogy group of companies controlled by Clive Palmer (the Palmer 

companies). The very nature of the legislation is apt to cause disquiet. These concerns are 

heightened by the secretive and hasty way in which the legislation was passed. 

In the article, the Attorney seeks to answer criticism of the legislation on the ground that it is 

contrary to the rule of law. 

The Western Australian Bar Association (The WA Bar) has a special interest in the maintenance 

of the rule of law. According to its Constitution, The WA Bar exists with (amongst other things) 

a dedicated commitment to promoting free speech, freedom of association and adherence to and 

respect for the rule of law, including equality before the law, untrammelled by oppression or 

tyranny from any quarter. 

To his credit, in the article the Attorney expressly recognises the extraordinary nature of the 

legislation and the fact that reaction to it by many in the legal profession is both proper and to be 

expected. The Attorney does not suggest that criticism of the legislation is unwarranted. To the 

contrary, he accepts that the reaction to the legislation was proper and expected, and that the 

criticism needs to be answered. 

For the reasons set out below, however, the proper conclusion is that the legislation fails to 

respect the rule of law. Contrary to the  and with respect, his article does not 

explain how the legislation is consistent with the rule of law. Rather, his article explains why, in 

effect, the Government has elected to ignore the rule of law. 

out the case for doing so. 
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Before going further, I should make three things clear. 

First, the views expressed in this response have the support of a majority of Bar Council, the 

governing body of The WA Bar. 

Secondly, nothing in what I say is concerned with the validity of the legislation. As I say below, 

the question of whether the legislation is consistent with the rule of law is quite independent of 

the issue of its validity.  

Thirdly, I am not concerned here with the related but conceptually distinct issue of sovereign risk. 

The Government is satisfied there is no sovereign risk. 

that respect is correct, it says nothing as to whether the legislation is consistent with the rule of 

law. 

The legislation 

As its name suggests, the legislation amends the Iron Ore Processing (Mineralogy Pty Ltd) Agreement 

Act 2002 (the 2002 legislation). The 2002 legislation established a State Agreement (the State 

Agreement) between the State of Western Australian and the Palmer companies. 

The legislation (amongst other things) expressly extinguishes all existing rights which the Palmer 

companies have against the State Government (and any corresponding liabilities in the State) for 

damages for breach of the State Agreement. 

rights to damages arose in the following way: 

In 2012, the Palmer companies submitted a proposal to the State Government for a new project 

under the 2002 legislation. The relevant Minister (the then Premier, the Hon Colin Barnett) 

rejected the proposal without considering it. The Palmer companies alleged that this was a breach 

of the State Agreement. The State Government denied this, and the dispute was referred to 

arbitration.  

The arbitrator was no lightweight. He was former High Court justice, the Hon Michael McHugh 

AC QC. In May 2014, Mr McHugh determined that, by osal 

without consideration, the State Government had breached the State Agreement. Damages for 
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that breach, ie damages for loss of the opportunity to pursue the rejected proposal, were left to 

be assessed. 

In a letter to the current Premier and Attorney General dated 13 August 2020, which was tabled 

in State Parliament, the State Solicitor said that the Barnett Government had been advised to 

appeal  award, and chose not to do so.  

Instead, following that decision, the Minister (again, Premier Barnett) imposed conditions on the 

, which the Palmer companies alleged to be so unreasonable as to 

amount to further breaches of the State Agreement.  

The Palmer companies did not, for some time, pursue the assessment of damages under the 2014 

arbitral award. By 2017, the State Government considered that the effect of the 2014 award had 

lapsed. This resulted in a further arbitration before Mr McHugh. In 2019, Mr McHugh 

determined that that the effect of his 2014 award had not lapsed, that the conditions which the 

al constituted a further breach 

of the State Agreement, and that the Palmer companies were entitled to have their damages 

assessed for the breaches by the State Government of the State Agreement.   

The State sought leave to appeal from  2019 award. In February 2020, t

appeal was summarily dismissed.1  

The assessment of the Palmer companies  damages was then listed for hearing before Mr McHugh.  

It was in that context that the State Parliament passed the legislation.  

The legislation looks more like a bank mortgage or the standard Apple Inc terms and conditions 

than an Act of Parliament. It provides (amongst other things) that the 2014 and 2019 arbitral 

awards are of no effect and are to be taken never to have had any effect, and that the arbitration 

agreements, under which those arbitral awards were made, are not valid, and are taken never to 

have been valid, to the extent that they would underpin, confer jurisdiction to make, authorise 

or otherwise allow the making of those arbitral awards.2 The 

1 The State of Western Australia v Mineralogy Pty Ltd [2020] WASC 58. 
2 Section 10 of the 2002 legislation as introduced by the legislation. 
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and the ties, are extinguished,3 as are any appeal rights and other rights of review.4 

Freedom of information rights are legislated away,5 and the Palmer companies (and Mr Palmer 

personally, despite the fact he is not even a party to the State Agreement) are legislated to have 

given indemnities in favour of the State and (in effect) the Commonwealth.6  

There are a number of further provisions designed to ensure that the State does not (and, in fact, 

cannot) make any payment to any of the Palmer companies in respect of the 2014 arbitral award 

or the 2019 arbitral award. But one gets the drift. 

Special mention should, however, be made of sections 30 and 31 of the 2002 legislation as 

introduced by the legislation. They provide, in effect, that, should the Minister of the day feel 

that the 2002 legislation as amended somehow fails to give the State the absolute protection which 

the Minister desires,7 he or she may remedy that oversight by subsidiary legislation, including 

with retrospective effect. 

Such a provision (although this is an extreme example) is known as a Henry VIII clause. The 

Attorney himself described this provision as .8 

attitude towards the rule of law is required. 

The rule of law 

The rule of law is the bedrock of a liberal democracy. But what is it? 

The concept is not without difficulties.  is:9 

3 Section 11 of the 2002 legislation as introduced by the legislation. 
4 Section 12 of the 2002 legislation as introduced by the legislation. 
5 Section 13 of the 2002 legislation as introduced by the legislation. 
6 Sections 14 to 16 of the 2002 legislation as introduced by the legislation. 
7 Or as the Attorney put it, [I]f Mr Palmer and his lawyers come up with something that we have not 
thought of  No matter what Mr Palmer and his lawyers might invent to circumvent the protections that 
this [A]ct will give the public of Western Australia, they can swiftly be put to the sword by the minister 
making an order that that is out of order, too . 
8 Hansard, Legislative Assembly debates, 12 August 2020, p4834. 
9 Bingham, The Rule of Law, Penguin Books, 2010, p8. 
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authorities within the state, whether public or private, should be bound by and 
entitled to the benefit of laws publicly made, taking effect (generally) in the future and publicly 

Plainly, the rule of law operates to impose restraints on the executive arm of government, 

 But in a liberal democracy such as ours, it means more than 

this. As is explained by Professor Walker in his book The Rule of Law, Foundation of Constitutional 

Democracy, in terms which resonate in this case:10  

under the law and not merely through it, the doctrine [of rule of law] 
must have something to say about the substantive content of the enactments that issue from the 
legislative arm of government. In short, it imports limits on legislative power. Otherwise, government 
will be able simply to alter and redefine the law in whatever way suits its purposes, with the state, as 
Kelsen said, in the position of a King Midas that is able to turn everything it touches into law. Law 
may thereby not only cease to be a limit or constraint on the powers of government, but may 
degenerate into a positive implement of oppression. The rule of law doctrine in [this] sense consists, 
as Wade and Phillips have said, of a body of inherited values, mainly distilled from the experience of 
the common law over the centur  The presumption of innocence in criminal cases, the 
presumption against retroactive legislation, jury trial in serious criminal cases and the requirement 
that court proceedings be open to the public are examples of these values. A government seeking to 
introduce legislation overriding any of these principles would be met with opposing arguments based 

This understanding of the concept of the rule of law is reflected in 

interpretation of legislation such as that in question. See, for example, the following passage from 

the reasons of the plurality in Australian Education Union v General Manager of Fair Work 

Australia:11 

, it can be assumed that clear 
language will be used by the Parliament in enacting a statute which falsifies, retroactively, 
existing legal rules upon which people have ordered their affairs, exercised their rights 
and incurred liabilities and obligations. 

As I say 

to promoting (amongst other things) respect for the rule of law, including equality before the law, 

untrammelled by oppression or tyranny from any quarter. 

10 Melbourne University Press, 1988, pp4-5. 
11 (2012) 246 CLR 117; [2012] HCA 19 at 134-135; [30]. 
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That language is revealing. The rule of law is not only to be adhered to, but is also to be respected. 

Adherence

underlying attitude which manifests in . More particularly, it is concerned 

with respect for what Professor Walker (and Wade and Philips) body of inherited 

 which operate to impose restraints on the exercise of legislative power. 

It is generally accepted that there may be occasions on which it is appropriate for a government 

to legislate in a manner which is incompatible with those inherited values. The Attorney in his 

article refers to the proposition (with which he appears to agree) that retrospective lawmaking 

should only be undertaken on the rarest of occasions, when it is squarely in the public interest. 

As Lord Bingham said, respect for the rule of law requires that, generally speaking, any departure 

from it calls for close consideration and clear justification. The real issue, in respect of the 

legislation in question, is whether the Attorney has made the case for departing from the rule of 

law in the present case. 

The law is not the rule of law 

The legislation operates to (amongst other things) retrospectively extinguish the Palmer 

rights against the State under the State Agreement established under the 2002 

legislation. It does so notwithstanding that 

alternative to going to court), those rights have already been determined to exist in favour of the 

Palmer companies. Having failed in its attempts to remove those rights through the arbitral 

process, the State has simply changed the rules of the game. It has legislated 

rights out of existence.  

The Attorney says that the legislation is consistent with the rule of law. Underlying this argument 

is the proposition that, by definition, that must be so because the legislation, having been passed 

by both houses of Parliament, is the law.  

This argument is, with respect, not only simplistic, but premised upon a misconception as to what 

it means to adhere to and respect the rule of law. Observance of the rule of law imposes a restraint 

upon a government doing things that it might otherwise be empowered to do. To define the 
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concept in the way the Attorney does is to effectively define the concept of rule of law out of 

existence.  

Take an example. Perhaps one which is close to the heart of all lawyers. Assume the government 

of the day decided to give legislative effect to the populist sentiment of  Dick the 

Butcher: 12 That is, summary execution without trial. 

And assume the existence of no constitutional impediment to such a law.  

If the Attorney is correct, such legislation would adhere to, and respect, the rule of law, for no 

reason other than, once passed, it is the law. That proposition merely needs to be stated to be 

seen to be unsustainable. 

The Attorney identifies what he describes as three key constitutional principles which underpin 

the operation of the legislation. However, each of these three propositions is directed towards 

the proposition that the legislation is within the power of State Parliament, and, therefore, valid. 

As I have said, it may be assumed that that is so. I do not express an opinion either way. But for 

the reasons above, that is quite separate from the question of whether the legislation is consistent 

with the rule of law. 

The Attorney then says that the legislation passed with bipartisan support. That says nothing 

except that disrespect for the rule of law may extend to both sides of the political dial. 

The Attorney has not made out a case for the legislation 

Having accepted (with respect, correctly) that the legislation  of a type 

which should only be enacted on the rarest of occasions and when it is squarely in the public 

interest, the Attorney does not make out a case as to why the State Government was justified in 

enacting it.  

He refers to the fact that the Palmer companies had quantified their claim for damages in the 

order of $30 billion, and he refers, at various points, to an  and the 

 and which would result from not legislating. The 

Attorney says that, at a practical level, the legislation was the . 

12 Henry VI, Part 2, Act IV, Scene 2. 
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These comments tend to suggest that the Palmer companies were likely to succeed in their claims 

to recover damages of such an amount as to imperil the financial position of the State. 

On the other hand, the Attorney observes that the Palmer companies did nothing about pursuing 

their proposal between 2014 and 2018 and that they still hold the rights to develop it, and he 

describes the claims for damages as . These comments tend to suggest that he regards 

the claims as having no merit, or at least as having a true value very much less than the claimed 

amount of $30 billion.  

It is difficult to see how both can be correct.  

If, as the Attorney suggests, without 

merit or very significantly inflated, the State Government  like any other litigant  had an 

opportunity to demonstrate that in any further arbitration in which those damages were to be 

assessed.  

s had merit, what is the 

justification for having legislated them out of existence entirely? If there was merit in the Palmer 

they not be entitled to compensation for their loss (or at least 

some part of their loss) as a result of the breaches of contract by the Minister on behalf of the 

State? 

Why does this matter? 

It matters for a number of reasons. 

First, failure to respect the rule of law has a broader corrosive effect on attitudes towards, and 

respect for, the rule of law. As I say above, I leave aside issues of sovereign risk. But what moral 

authority does the State Government have for insisting that ordinary citizens comply with their 

contractual or other legal obligations to others, and towards the State, when the State 

Government itself does not do so?  

Secondly, a precedent has now been set which will have a tendency to legitimise similar legislative 

responses in the future. On this occasion, the  justification was that the State was 

exposed to a claim (described by quantified at $30 billion. What if 
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someone made a claim against the State for $10 billion? $1 billion? In 

litigation against the State,13 the amount in question was $50 million (presumably plus interest). 

Would a State Government faced with such a claim in the future simply call in aid the precedent 

of this State G response as justification to legislate it out of existence? 

Thirdly, Mr Palmer and his companies may be  with a high profile and able 

if (as the Attorney says) the 

legislation is valid and effective, then, by definition, they are unable to protect themselves from 

the statutory extinguishment of their claims. 

Fourthly, it is often said that the government of the day is accountable for its actions at the ballot 

box. This is true, of course, as a matter of political theory, although that usually has an air of 

unreality about it. That is particularly so where rule of law issues are concerned, since although 

fundamental to the maintenance of our democratic institutions, they are rarely of sufficient 

interest to attract the public attention, and are almost always unlikely to be sufficient to change 

the outcome at the ballot box. 

Fifthly, and related to the fourth point, at the time the legislation was passed, Mr Palmer, and the 

Palmer companies, were generally portrayed as in Western Australia. But the rule 

of law exists to protect the rights of the unpopular as well as the popular. Indeed, it is even more 

important that a government respect the rights of the unpopular, since disregard of their rights is 

less likely to be vindicated at the ballot box or even in the media.  

It may be difficult to avoid the conclusion in this case that the State Government considered that 

it could pass the legislation 

unpopularity in Western Australia. Indeed, it appears that the legislation generally received both 

public support and support in the media. It is open to conclude that the State Government may 

have the Palmer 

claims because  to use the vernacular  it thought it could get away with it. In the court of public 

opinion, it probably has. But it has done so at the expense of fidelity to the rule of law.  

13 See Tipperary Developments Pty Ltd v Western Australia (2009) 38 WAR 488; [2009] 
WASCA 126. 
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Equality before the law swept
under the carpet by both sides

CHRIS MERRITT

The audacity of the move to strip Clive Palmer of access to remed ies available in the West Aust-

ralian courts shows that both sides of politics in that state have little real commitment to equality

befor e the law.

The politicians have acted because  Palmer had a winning hand in his dispute with the state

government. He had complied with the rules governing the development of mining projects and the

state government had not.

Palmer said that meant he was unable to sell a mining project to China and he wants compensation

— $30bn, according to government estimates.

For different reasons, both sides of state politics are keen to ensure Palmer’s argument will never see

the inside of a courtroom. By legislative fiat, they have decided to absolve the state government of

liability.

This dispute arose under former Liberal premier Colin Barnett. But the consequences of Barnett’s

actions threatened to derail the finance s of the current Labor government.

Barnett’s mishandling of Pal m er’s proposal is beyond dispute. A February 28 decision by the WA

Supreme Court reprod uces large slabs of last year’s arbitral decision on the affair by former High

Court judge Michael McHugh.

By CHRIS MERRITT, ANALYSIS

8:39PM AUGUST 13, 2020
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McHugh wrote that in a 2014 arbitration he had “held that the premier of Western Australia, as

minister for state development, had failed to give a decision within the time limit required by clause

7(2) of the agreement and noted that this failure was a breach of the agreement”.

On Tuesday, when Attorney-General John Quigley gave his second-reading speech on the

legislation expunging the state’s liability, he gave a clear outline of what had gone wrong.

In essence, Barnett had no authority to reject Palmer’s propos al. He could only give it his approval,

defer it or impose con ditions. Yet Barnett rejected it as invalid.

Quigley told parliament that McHugh had found, while Palmer’s proposal was defective, “it was

nonetheless a proposal that had to be considered by the minister in accordance with the terms of

the state agreement; that is, the minister had no ability to simply treat the proposal as invalid”.

New & improved business newsletter. Get the edge with AM and PM briefings,

plus breaking news alerts in your inbox.
Sign up

Since then, the dispute has expanded . But it all comes back to Barnett’s original error.

From a rule-of-law perspect ive, retrospective legislation impos ing a legal detriment on a named

individual is an abomination. It is far worse than Barnett’s original breach of the rules and is certain

to attract close scrutiny when it inevitably finds its way to the High Court.

Judges do not take kindly to legislatures trampling on their turf by imposing penalties on

individuals, absolving others of liability and blocking access to justice.

The scheme’s explanatory memorandum says any conduct by the state in connection with Palmer’s

proposal “cannot be appealed  against, reviewed, challenged , quashed or called into question on any

basis or be the subject of a remedy by way of injunction, declaration, prohibition, mandamus or

certiorari”.

Liberal support for Labor’s plan might surprise the Liberal Party’s core supporters. In the past,

Liberals elsewhere have supported  the rule of law and associated  ideas such as equality before the

law.
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By lining up with Labor, the Liberal Party in WA is now complicit in eroding these principles while

running a protection racket for Barnett, the man who almost cost WA $30bn.

This narrows the gap between this country and those unfortun ate places where the interests of the

state take priority over due process and equal protection.

Chris Merritt is vice-president of the Rule of Law Institute of Australia
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Lorraine Finlay

The WA government legislated itself a win in its dispute
with Clive Palmer — and put itself above the law

theconversation.com/the-wa-government-legislated-itself-a-win-in-its-dispute-with-clive-palmer-and-put-itself-above-
the-law-144360

The events of the past few days in Western Australia have been extraordinary as the
protracted conflict between the government and mining billionaire Clive Palmer reached a
fever pitch.

Premier Mark McGowan declared the state is “in a war” with Palmer, and, in turn, Palmer
has called for the premier to be jailed.

While this war of words has become a feature of their ongoing dispute over the WA border
closures, these comments are related to an entirely different disagreement — a legal battle
Palmer is waging against the state, reported to be worth A$30 billion. But Palmer told
reporters this week:

There isn’t any $30 billion claim against the Western Australian government […] It’s [their]
assessment of what the damages are for what they’ve done.

Nevertheless, the Western Australian government late last night took the unprecedented step
of passing a bill preventing Palmer from collecting damages from the state.

In essence, the government is seeking to legislate its way out of a legal dispute. There is no
doubt that having to pay a potential $30 billion damages claim would be devastating for WA.
But trying to circumvent the courts by instead legislating a preferred outcome is also not
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without its consequences.

Read more: WA border challenge: why states, not courts, need to make the
hard calls during health emergencies

What is the current dispute about?

Late Tuesday, Attorney-General John Quigley introduced the bill and informed parliament
the state was facing the massive damages claim related to the dispute with Palmer.

The dispute stretches back to 2012 and has a complicated history, including both arbitral
awards and a Supreme Court decision in Palmer’s favour. It was recently listed for a 15-day
arbitration hearing due to commence in November.

While WA has vigorously defended its legal position, Quigley acknowledged “a successful
defence of the claim is not guaranteed”.

McGowan also warned losing the case would bankrupt the state and

would mean mass closures of hospitals, of schools, of police stations, mass sackings of public
servants and child protection workers.

The bill was designed to prevent this outcome. And just two days later, it passed into law
with the support of both government and opposition members.
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McGowan (right) and Quigley have issued dire warnings about the impact Palmer’s lawsuit could
have on the state. REBECCA GREDLEY/AAP

What does the new law do?

Quigley has acknowledged this new law is unprecedented. It is directly and expressly
targeting Palmer, his mining company Mineralogy Pty Ltd, and the ongoing dispute over the
Balmoral South iron ore project.

It terminates the ongoing arbitration, invalidates existing arbtiration agreements, voids
existing arbitral awards, prevents further legal proceedings or appeals, protects the state
from any liability of any sort in relation to the dispute (including any criminal liability), and
obliges Palmer and his companies to indemnify the state.

The rules of natural justice and freedom of information laws are expressly stated not to
apply.

Read more: Mineral wealth, Clive Palmer, and the corruption of Australian
politics

There are a number of concerns with the government’s actions. First, this approach
undermines both the rule of law and separation of powers, which are foundational pillars of
our Westminster system of government.
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It also creates sovereign risk. The premier has sought to downplay this by reassuring the
resources sector this is a one-time-only exceptional case.

But how could it realistically not change the risk calculation made by potential investors? If
the government shows it is prepared to intervene in this way once, how could anybody be
100% sure that they wouldn’t be prepared to do it again?

Another concern is the singling out of Palmer by the law. While he is clearly a wildly
unpopular figure in WA and an enthusiastic litigant, drafting specific laws to target named
individuals is never a good idea and undermines the principle of equality before the law.

Laws should not be drafted to target specific individuals, no matter who they are.

A rushed debate

The fact that such extraordinary legislation has been rushed into the parliament with no
prior consultation or warning, and passed with only two days of debate is also concerning.

The government rejected a proposal to have the legislation considered in more detail by a
parliamentary committee, even if done within an expedited timeframe. Quigley claimed

there is too much at risk for all Western Australians for namby-pamby inquiries.

While the premier has claimed the urgency was necessary given the unique circumstances, it
means an extraordinary law that negates foundational Westminster principles has been
passed with minimal scrutiny or debate.

The significance of this is perhaps best captured by comments made by McGowan himself in
2013. The view from opposition gave him a somewhat different perspective:

It has been part of the standing orders and the time-honoured process of parliament in the
Westminster system for a long period that we do not rush legislation through without time to
consider it because doing so does not allow proper debate in its consideration and mistakes are
made in the legislation.

The unprecedented nature of this particular law must surely amplify these concerns.
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What happens next?

Palmer has already indicated he will challenge the validity of the new law in the High Court.
He has also taken steps in the past two days to try to prevent the law from taking effect by
registering the existing arbitral awards in the Queensland Supreme Court and applying for
an injunction in the Federal Court.

While the WA government has tried to remove the dispute from the courts, it now looks as
though the matter will end up in court one way or another — and the legal fight will likely be
protracted.

By trying to legislate itself a win in this legal dispute, the government has tried to place itself
above the law. This may or may not end up saving WA from a catastrophic damages claim.

But there is still a significant cost in the collateral damage that has been done to the rule of
law.

The West Australian
@westaustralian

OPINION: A high stakes game of poker is being played on the 
floor of Parliament and in courts across Australia. On one side 
is the McGowan Government and on the other is Clive 
Palmer. In the middle are WA taxpayers, writes Peter Law.  
bit.ly/2DXMwSW

10:37 PM · Aug 12, 2020

6 See The West Australian’s other Tweets
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Read more: These young Queenslanders are taking on Clive Palmer's coal
company and making history for human rights
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THE AUSTRALIAN

WA MPs showing ignorance over
Clive Palmer

JAMES ALLAN

I wonder if the politicians in Western Australia have read Shakespeare? Or if they know their World

War II legal history? My bet is that, on both counts, Labor and the Liberals out west are flat-out

ignorant. And because of it they’re undermining the rule of law and advertising their jurisdiction’s

Mickey Mouse credentials.

Start with WWII. As the British were retreating up Burma in 1942 they destroyed some oilfields

owned by the Burmah Oil company, to stop them falling into the hands of the Japanese. After the

war, this private company sued for compensation. No one doubted that what the British troops did

was lawful. The question was whether the post-war government had to pay compensation.

At first instance, in Scotland, the judge decided for the company. On appeal (still in Scotland), this

was unanimously reversed. Then at the House of Lords (then the highest court in Britain), in a

three-two decision in 1965, the judges sided with the company. What happened next? The

Westminster parliament passed an act that retrospectively removed the government’s liability.

I don’t have a problem with that particular piece of legislation. In a way, it goes to prove the rule

that retrospective lawmaking is a very, very bad idea. Here, where people throughout Britain, and

the Commonwealth had suffered so massively and absorbed so many costs, it was morally

acceptable to put a private company in the same position.

But notice the sort of facts you need to line up to make that case even remotely palatable: millions

of others having died, suffered losses, sacrificed to win a war against evil regimes so that changing

the rules of the game after the fact in the face of wartime necessity is the right call.

By JAMES ALLAN, CONTRIBUTOR

1:00AM AUGUST 19, 2020 • H 91 COMMENTS
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Yet the basic rule stands. Barring the unbelievably exceptional case — the one that proves the rule,

as it were — a democratic legislature simply does not do this sort of thing. The basic reason why is

the one that Shakespeare gave us more than 400 years ago in the play all law students absolutely

need to read, The Merchant of Venice. When the moneylender Shylock wants to enforce his bond

of a pound of flesh and refuses to accept even twice the loan’s value that the borrower’s friend Bass -

anio now offers, there is this famou s exchange on whether to retrospectively void the contract.

Bassanio: “I beseech you, Wrest once the law to your authority: To do a great right, do a little

wrong.”

Portia: “It must not be. There is no power in Venice can alter a decree  established: Twill be recorded

for a precedent, and many an error by the same example will rush into the state. It cannot be.”

There you have it. The value of following set rules in all but the most extreme examples laid down

for you in a couple of sentences. Of course, Shakespeare plays to the audience and manufactures a -

literal interpretation that gives the wanted happy ending.

But the underlying point is clear. Even a politician might be expected to see the gist of it.

Alas, no. What the West Australian politicians are doing to Clive Palmer is a disgrace, and I say that

with no particular love of Palmer. But this is flat-out theft engineered after the fact in a situation

that looks nothing like the Burmah Oil case (even there, it was a close call). They dress it up as

stopping Palmer from trying to take taxpayers’ money. It is nothing of the sort.

It is Palmer seeking to exercise his lawful rights according to the laid-down rules established by West

Australian politicians. And now we see legislation passed that voids any sum awarded to Palmer

while explicitly  removing all natural justice and procedural fairness. This is the stuff of Third World

banana republics. No, even they would be more nuanced.

And here’s the kicker: the Liberal opposition supported this state Labor government legislation. It is

unprincipled and incompetent. It is becoming clear Liberal Party politicians live in a value-free,

principle-free zone.

Go back and read the very simple  point Shakespeare has Portia make. It amounts to this: there are

costs to be paid for changing the rules of the game after the fact, and those costs will be big. Rules

are only worthwhile when everyone has confidence they won’t be manipulated for the benefit of
115



mediocre politicians. At the end of one of the world’s biggest conflagrations, one might be prepared

to pay those costs, but not otherwise.

I’m with Palmer on this. It is shameful that at the very least the Liberals weren’t too. Not even the

federal Liberals, who have been mostly, and disgracefully, silent.

James Allan is Garrick professor of law at the University of Queensland.
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For our free coronavirus pandemic coverage, learn more here.

We don’t know Clive Palmer and we have no time for his antics. However, not even
the eccentric billionaire should be treated as disgracefully as he has been by the
West Australian government.

A week ago, the Labor government of Premier Mark McGowan, shamefully backed
by the Liberal opposition, passed legislation that extinguishes the legal rights of
Palmer’s Mineralogy.

National Coronavirus pandemic

This was published 5 months ago

OPINION

The tyranny that strikes a

friendless Clive Palmer could

hurt any of us

By Tom Switzer and Robert Carling

August 22, 2020 — 12.00am
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In 2002, the flamboyant businessman’s flagship company made an agreement
with the WA government for the exploration and development of an iron ore
deposit. Subsequently, disputes arose and, under the provisions of the 2002
agreement, were referred to independent arbitration before a retired High Court
judge.

That judge has twice found in favour of Mineralogy and damages are to be
assessed at hearings later this year. The government fears it will lose the case and
pay a large compensation bill up to about $30 billion, though other sources claim
any award to Palmer could be a small fraction of that.

Simply put, the WA government does not want to honour the terms of a contract.
By using its legislative powers to annul a contract it entered into in 2002, it seeks
to prevent the other party from exercising its legal rights to enforce it.

According to McGowan, if Palmer successfully “steals” from the people, “that
would mean mass closures of hospitals, of schools, of police stations, mass
sackings”. This is tripe.

If anything, it’s the WA government that is doing the stealing by effectively
rendering a valuable asset worthless to its owner. The result is that West
Australians will suffer thanks to the flight of investment capital from their state.

To reiterate: the WA government has rushed through legislation to tear up the
contract, deny Palmer natural justice, exempt the matter from freedom-of-
information rules and grant criminal immunity to the state and its agents. The
government is saying it can do as it wishes, rewrite the rules to its advantage and
thumb its nose at the rule of law.

All this should be a warning light to anyone contemplating investment in WA.
Indeed, the government’s action is a perfect example of sovereign risk, which
drives away capital.

Meanwhile, reinforcing Palmer's persona non grata status in the state is his High
Court challenge to WA’s border restrictions. But those restrictions are extreme,
and Palmer is doing the whole nation a favour by testing their constitutional
validity.

If the government’s action against Mineralogy is payback for Palmer’s temerity in
challenging border controls, it just puts the action in an even worse light.

In any case, the state government’s legislative gambit to shield itself from
Palmer’s legal action is an outrageous abuse of power that should deeply concern
all Australians. If states can abolish a company’s right to natural justice, they can

If it can happen Clive Palmer, it can hapen to any of us. NINE
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threaten the legitimate legal rights of anyone. This is what we expect of a banana
republic or an authoritarian state.

As the anti-Nazi Protestant pastor Martin Niemoller recognised in his famous
poem – First they came for the socialists, and I did not speak out – those who
want to remove freedoms will remove them first from people with no friends.
However, if the broader community does not oppose this illiberalism from the
outset, forcefully and clearly, our free and open society is seriously threatened.

Retrospective rewriting of the rules is not new, but is generally repugnant. Past
examples are rare and do not provide legitimacy to WA’s actions.

In 1980 the Fraser government shut down the bottom-of-the-harbour tax
avoidance scheme. The legislation cast the net back almost nine years. At the
time, Senator Don Chipp, then leader of the Australian Democrats, said that,
although he supported the policy objective, he opposed retrospectivity as a matter
of principle. “One of the few protections that the ordinary citizen has,” he
warned, “is that he knows the law.”

In NSW, one of the early actions of the newly elected O’Farrell government in
2011 was to propose legislation to rewrite contracts that had promised
households a feed-in tariff of 60 cents per kilowatt-hour for surplus electricity
generated by their rooftop solar panels.

The scheme was ridiculously generous and in fact had already been modified by
the previous government to reduce the feed-in tariff for new participants from
October 2010. Nobody could complain about that, as it only affected new
entrants. However, the O’Farrell government’s move to tear up the old contracts
and slash the feed-in tariff for them rightly created a political storm.

As a result, the attempt was abandoned. The fact the scheme was put in place by
the previous Labor government was neither here nor there: it was an obligation of
the NSW government.

If there was an outcry then, there should be an outcry now against the WA
government. But there isn’t. Not from the Commonwealth, the state opposition or
the people of Western Australia.

The cold hard reality is that the government campaign against the mining
magnate represents a serious threat to the rule of law. It’s Clive Palmer today, but
who is next?

Tom Switzer is executive director and Robert Carling is a senior fellow at
the Centre for Independent Studies.

Tom Switzer
Tom Switzer is executive director at the Centre for Independent Studies and is a
presenter on ABC Radio National.
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Robert Carling
Robert Carling is a senior fellow at the Centre for Independent Studies and was
executive director, economic and fiscal at the NSW Treasury from 1998 to 2006.
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You Don’t Need To Like Clive Palmer To Dislike His Arbitrary
Treatment

 Morgan Begg /  27 August 2020 /  , IPA TODAY, PUBLICATIONS, Opinion, RESEARCH AREAS, Constitution and Law, Energy and Resources
Originally appeared in The Spectator Australia

The Western Australian government’s draconian legislation passed this month to
extinguish the legal rights of Clive Palmer and his �agship company, Minerology, is
the kind of thing that would not be out of place in a third world autocracy.

A foundational principle of a free and just society is that the law that governs all
Australians is not arbitrary, applies prospectively, that court proceedings are fair and
government decisions be subject to review or appeal.

These are the principles known as the rule of law and it is these principles that the
WA government has thrown aside with its petty legislation rushed through
parliament last week.

The background to this extraordinary legislation is that Minerology and the WA
government voluntarily entered into a State Agreement in 2002 for the exploration
and development of the Balmoral South Iron Ore Project.

When the Barnett government in 2012 rejected a project proposal from Minerology it
violated the state agreement that imposed an obligation on the state to at least
assess proposals before making a decision. The dispute came before former High
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Court judge Michael McHugh QC for independent arbitration who delivered two
arbitration awards in 2014 and 2019, �nding that the state government was liable for
breaches under the State Agreement.

Rather than challenge or appeal the arbitration decisions, WA Attorney-General John
Quiggin instead introduced into the parliament a bill seeking to retrospectively
nullify the arbitration decisions entirely. Clause 12 of the Bill provides that decisions
or actions in relation to the government’s 2012 decision cannot be appealed or
reviewed.

It adds that “The Rules known as the rules of natural justice (including any duty of
procedural fairness) do not apply to; or in relation to, any conduct of the State that
is, or is connected with, a disputed matter.” The Bill also seeks to make documents
connected to a “disputed matter” exempt from freedom of information laws and
grants criminal immunity to the states and its agents.

In this scenario, the rights under the arbitration awards gave Minerology a
proprietary right to claim damages from the state. The state, by negating the awards,
has effectively expropriated a proprietary interest held by Minerology.

Expropriation of property is a hallmark of tyrannical governments. Property rights
are inextricably tied to individual liberty and limited government. As United States
founding father John Adams and second president John Adams famously said:
“Property must be secured or liberty cannot exist.” This is because an economic
system that respects the right to own property and enforce property rights against
others tends to strengthen individual autonomy and independence from the state.

The government’s move is without justi�cation. The arguments in favour of the Bill
have been to suggest that schools would be shut and nurses put out of work to pay a
damages bill of $30 billion. But Palmer himself asserts that he has not claimed that
amount and the hearing to determine damages was scheduled to take place in
November 2020.

Premier Mark McGowan has declared the state is “in a war” with Palmer, who has
been branded an “enemy of the state”. This is the kind of language that might be
applied to a person who is accused of treason. But Palmer’s only crime has been to
raise a challenge to the WA border closure rules.

Undoubtedly Clive Palmer has his critics, but he is an Australian and is entitled to
argue that the Australian Constitution should be applied, and to raise a challenge if
he has standing to do so. The WA government should respect this basic entitlement
of Australian citizenship, not make a declaration of war.
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The WA government’s excessively petty response is incredibly dangerous. The
con�rmation that the government is prepared to legislate away its liabilities presents
a very real risk to any business who is considering investing in the state. This is the
de�nition of sovereign risk.

Scaring away capital and investment is the last thing Western Australia needs as the
country crawls out of depressed economic conditions imposed in response to
COVID-19. But this is what the government is risking by pulling away at the threads
of the rule of law.

The rule of law is the basic principle the separates the West from the rest of the
world. In the World Justice Project’s Rule of Law Index 2020, 8 of the top 10 best
performers for the rule of law were in Europe, while number 7 and 9 were New
Zealand and Canada respectively. Australia ranked 11th, above the United States and
the United Kingdom.

Australia’s political and legal system has a good reputation but this requires a
commitment to uphold the rule of law. Decisions like those of the WA
government, as well as the arbitrary nature of the lockdowns
imposed nationwide this year, demonstrates a recent failure to meet
these basic standards of lawmaking.

While no government can claim to have a perfect record the WA government’s
response in its dispute with Minerology is a shameful betrayal of a core Australian
legal tradition.

If you've enjoyed reading this article from the Institute of Public Affairs,
please consider supporting us by becoming a member or making a donation.
It is with your support that we are securing freedom for the future.

JOIN DONATE

Tags: CLIVE PALMER MARK MCGOWAN MINING RULE OF LAW WESTERN AUSTRALIA

Morgan Begg
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26 July 2020

WA Premier Mark McGowan says Clive Palmer a
‘menace to Australia’ after coronavirus ‘beat-up’
comments

perthnow.com.au/politics/wa-premier-mark-mcgowan-says-clive-palmer-a-menace-to-australia-after-coronavirus-
beat-up-comments-ng-b881620639z

Palmer launches legal challenge of WA’s border closure

7NEWS Perth

AAP

July 26, 2020 4:05PM

West Australian Premier Mark McGowan has labelled Clive Palmer a menace after he

suggested the coronavirus pandemic was a media “beat-up”.

The billionaire mining magnate will front the Federal Court on Monday to challenge WA’s

interstate border restrictions.

Evidence on whether the closures are constitutional is also being given by the

Commonwealth, which argues WA should reopen.

A three-day trial will be heard in the Federal Court ahead of the matter returning to the

High Court.

CFP23

133

https://www.perthnow.com.au/politics/wa-premier-mark-mcgowan-says-clive-palmer-a-menace-to-australia-after-coronavirus-beat-up-comments-ng-b881620639z


2/2

Mr Palmer has told the Sunday Times the crisis is a “beat-up” and the risk to most people

is negligible, attributing most of the deaths to co-morbidities.

The premier on Sunday hit back at Mr Palmer, labelling him selfish and irresponsible and

urging the federal government to withdraw its involvement in the court matter.

“He’s a menace to Australia,” Mr McGowan said.

“And I’d just say to the Liberal Party, don’t support him in the High Court - it’s wrong.

“It’s irresponsible and it’s playing with people’s lives. Mr Palmer and the Liberal Party

should back off from the High Court action.”

Mr McGowan said he was confident the state’s legal position was strong, adding that

reopening the borders could have a dire health impact.

WA has not had any known community transmission of the virus since April 12.

“I do a lot of travelling around, I go to lots of cafes ... I’m yet to have anyone say to me

’tear down the border’,” Mr McGowan said.

“Everyone says keep us safe, get our economy back within the borders and bring it down

when the time is right.”

Mr Palmer is arguing WA’s border restrictions are contrary to section 92 of the

constitution which provides for freedom of movement between the states.

Solicitor-General Stephen Donaghue QC has signalled that the Commonwealth will

contribute expert evidence that targeted quarantine measures are just as effective as state

border closures in managing potential COVID-19 outbreaks.
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This was published 5 months ago

'I think he’s the enemy of
Australia': McGowan ramps up
war of words with Palmer on WA
border battle

For our free coronavirus pandemic coverage, learn more here.

WA Premier Mark McGowan has ramped up his war of words with Clive Palmer as
the closing submissions in Mr Palmer's legal challenge to the constitutionality of
WA's hard border wrapped up.

He labelled Mr Palmer "the enemy of the state" and the country as a whole, while
calling on the federal government to back away from the battle over his hard
border policy.

Updated National Coronavirus pandemic

By Daile Cross and Nathan Hondros

July 31, 2020 — 3.20pm

Save Share A A A

View all comments2
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Mr McGowan said Mr Palmer only cared about himself.

"Let Mr Palmer fight his own fights," Mr McGowan said. "I'm happy to have a blue
with Mr Palmer ... I think he’s the enemy of Australia."

While Mr McGowan has enjoyed a spike in his popularity over the handling of the
coronavirus threat in WA, with social media campaigns supporting him and even
burgers named in his honour, there has been criticism that his continued 'hard
border' stance is politically motivated.

But Mr McGowan insisted he was relying on health advice and had done "the right
thing all along".

“I'm not enjoying it. But we’re not going to cave in, we’re not going to give in," he
said.

Speaking to the press in Brisbane, Mr Palmer accused the WA Premier of lying
about his motivations.

The billionaire said WA Chief Health Officer Andy Robertson conceded in his
evidence before the Federal Court that Mr McGowan was not following health
advice in keeping the borders closed and accused the Premier of using the issue to
win the March state election.

"What the Western Australian government has done is unconstitutional," Mr
Palmer said.

Clive Palmer said his United Australia Party will contest Queensland's state election on
October 31. NINE
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"This is not a political issue, Mark. This is not about you getting back as Premier,
it's about good government for the people of Australia and caring about the
citizens you're supposed to represent.

"I can tell you from experience, politicians will do anything they can to win an
election. It's not past them to lie to the people."

Attorney General Christian Porter told reporters on Friday a decision in Mr
Palmer's case would not be likely until October and defended the
Commonwealth's decision to intervene.

"As a matter of legal principle, the more total, the more uncompromising the
border closure, the more likely it is to be found by the High Court to be
unconstitutional," he said.

"If there's absolutely zero compromise to the present situation, that increases the
risks.

"It may be a convenient thing for people to try and blame the Commonwealth or
some other party for a loss that hasn't even heard yet, but the more
uncompromising the policy, the higher the risk it can be found unconstitutional."

Mr Porter said the Commonwealth was acting in the best interests of West
Australians by "having protected borders which are also constitutionally
sustainable".

"What is constitutional and what is popular is not the same thing," he said.

There's an unprecedented show of public rage directed at Clive Palmer and his hard
border challenge – hundreds of thousands signed petitions supporting ‘Fortress WA’.

#9News | Nightly at 6.00pm

2.4K 648 413

WA fights against Clive PalmerWA fights against Clive Palmer
9 News Perth9 News Perth ·FollowFollow Share
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"There is not much point to a very popular policy that you can't sustain for more
than a month and a half.

"If it were as easy as going into the High Court and saying 96 per cent of people in
Western Australia would prefer this, we wouldn't have an issue on our hands, but
that is not the question before the High Court."

Earlier on Friday, Mr Palmer published online a letter addressed to WA voters.

"While the Premier is not slow to call me names and attack my integrity, I have
never met the Premier," he wrote.

Mr Palmer said WA's Dr Robertson told the Federal Court that South Australia,
Queensland, Tasmania, the Northern Territory and the ACT were all further
advanced than WA in eradicating the virus.

"It was clear from his sworn evidence there was no reason that travel should be
restricted between those states and Western Australia," Mr Palmer said.

"He even suggested a travel bubble could be created between WA and NT, for
example, and had advised the Western Australian government of this but they
never got back to him and instead decided to close borders to all states."

Mr Palmer said the truth was that tens of thousands of people had entered the
state while Labor maintained the line that there was a 'hard border' in place.

"Politicians will tell the Australian public anything to be re-elected," he said.

"It is particularly disturbing to me when politics becomes mixed up with health
policies close to an election."

Daile Cross

Daile Cross is the Deputy Editor of WAtoday.

Nathan Hondros

Nathan is WAtoday's political reporter and the winner of the 2019 Arthur Lovekin Prize for
Excellence in Journalism.
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Peter Law 23 September 2020

Defamation counterclaim: Premier Mark McGowan says
Clive Palmer will write ‘big cheque’ to WA taxpayers

thewest.com.au/politics/state-politics/defamation-counterclaim-premier-mark-mcgowan-says-clive-palmer-will-
write-big-cheque-to-wa-taxpayers-ng-b881674756z

Mark McGowan says his defamation counterclaim against Clive Palmer has a strong

chance of winning and he expects the billionaire will be writing a “big cheque” to WA

taxpayers.

The Premier came under fire from the Opposition — who labelled him “thin-skinned” and

“a princess” — after The West Australian revealed he was suing Mr Palmer as part of his

defamation defence.

Liberal leader Liza Harvey said it was an “inappropriate” use of taxpayers’ money, while

her party colleague Zak Kirkup said Mr McGowan needed to “man-up”.

Mr McGowan, who is being represented in the Federal Court case by defamation lawyer

Carmel Galati, said he’d received legal advice to submit the cross-claim as part of his

defence.

He said Mr Palmer had made “very defamatory” comments, which included likening him

to Nazi leader Adolf Hitler, Italian dictator Benito Mussolini and disgraced former United

States president Richard Nixon.

The Premier said he’d been told his case was “strong” and that — should he win — any

damages paid by the mining magnate would go to State Government coffers.
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He also stressed that the court action was started by the United Australia Party leader,

which followed after a war of words of WA’s border closure and a $30 billion damages

claim.

“The standard procedure in these things is people in roles like Premier and Prime

Minister have to be able to defend themselves in these cases. Otherwise, people of means

would be able to force anyone in public office, out of office,” Mr McGowan said.

“Any proceeds from this will go directly back to the taxpayers. I, of course, won't get a cent

out of it. Mr Palmer has been very defamatory. I expect the taxpayers will get a big cheque

because of his action.”

High-profile lawyer Tom Percy said there was nothing inappropriate about using public

money to pay for the counterclaim as it formed part of the Premier’s defence against a

lawsuit instigated by Mr Palmer.

He said the defence would likely cost hundreds of thousands of dollars, but launching a

counterclaim was unlikely to increase the legal bill.

“I don’t think there is anything inappropriate about it. The Premier has not initiated this

and as part of his defence you would run a counterclaim. It’s part and parcel of the same

case,” he said.

But Mr Kirkup said Mr McGowan was using taxpayers’ money to “defend his ego” in a

“schoolyard fight”.

“The Premier needs to man-up — I didn’t realise that we elected a princess at the 2017

State election — and stop using taxpayer dollars to defend his own reputation,” Mr Kirkup

said.

Get the latest news from thewest.com.au in your inbox.

Sign up for our emails
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